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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for the District 

of Columbia. 

i 

No. 60937 

f 

In Equity. 

William Randolph Hearst, Plaintiff , 

vs. ! 

Hugo L. Black, Sherman Minton, Lewis B. Schwellen- 
bach, Lynn J. Frajzier, and Ernest W. Gibson, as Spe¬ 
cial Committee of United States Senate to Investigate 
Lobbying Activities, United States Senate, Washing¬ 
ton, D. C.; and Anning S. Prall, Irvin Stewart,; Eu¬ 
gene 0. Sykes, Thad H. Brown, Paul A. Walker, 
Norman S. Case, and George Henry Payne, as Federal 
Communications Commission, New Post Office Build¬ 
ing, Washington, D. C., Defendants . I 


United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause to wit:— 
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1 Filed March 13 1936 

In the Supreme Court of the District of Columbia 

Holding* an Equity Court 

No. 60937 
In Equity. 

William Randolph Hearst, 959 Eighth Avenue, New York 

City, Plaintiff , 


v. 

Hugo L. Black, Sherman Minton, Lewis B. Schwellen- 
bach, Lynn J. Frazier, and Ernest W. Gibson, as Spe¬ 
cial Committee of United States Senate to Investigate 
Lobbying Activities, United States Senate, Washing¬ 
ton, D. C.; and Anning S. Prall, Irvin Stewart, Eu¬ 
gene 0. Sykes, Thad H. Brown, Paul A. Walker, 
Norman S. Case, and George Henry Payne, as Federal 
Communications Commission, New Post Office Build¬ 
ing, Washington, D. C., Defendants. 

Bill of Complaint for an hi junction. 

To the Supreme Court of the District of Columbia: 

The plaintiff, William Randolph Hearst, by his attorney, 
Elisha Hanson, respectfully represents: 

1. That the plaintiff, William Randolph Hearst, is a citi¬ 
zen of the United States and a resident of the State of New 
York and brings this suit in his own right. 

2. That defendant, Hugo L. Black, is a citizen of the 
State of Alabama and a member of the United States 
Senate; that defendant Sherman Minton is a citizen of the 
State of Indiana and a member of the United States Senate; 
that defendant Lewis B. Schwellenbach is a citizen of the 
State of Washington and a member of the United States 
Senate; that defendant Lynn J. Frazier is a citizen of the 
State of North Dakota and a member of the United States 
Senate; that defendant Ernest W. Gibson is a citizen of 
the State of \ ermont and a member of the United States 
Senate; that each of the foregoing defendants is a member 
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of the Special Committee of the United States Senate to In¬ 
vestigate Lobbying Activities, and as a group comprise the 
entire membership of that Committee, commonly re- 
2 ferred to as the Black Committee. 

That defendants Aiming S. Prall, Irvin Stewart, 
Eugene O. Sykes, Thad H. Brown, Paul A. Walker, Nor¬ 
man S. Case and George Henrv Pavne are citizens of the 
United States temporarily residing in the City of Washing¬ 
ton, District of Columbia; that each of said defendants, 
Prall, Stewart, Sykes, Brown, Walker, Case and Payne, 
is a member of the Federal Communications Commission 
and as a group comprise the entire membership of the Fed¬ 
eral Communications Commission. 

3. That plaintiff has been for many years, and is now, 

engaged in the business of publishing daily newspapers and 
magazines in various parts of the United States, including 
the District of Columbia, and that in connection with his 
publishing business and also his personal affairs, he is a 
constant user of the facilities of practically all companies 
engaged in the business of transmitting communications 
for hire. ; 

4. That plaintiff, in connection with his publishing busi¬ 
ness, also owns, controls and directs the operation of vari¬ 
ous news services, including, among others, the Interna¬ 
tional News Service, the Universal Service, the Central 
Press Association, the King Feature Service, and Inter¬ 
national News Photos; that these various services not only 
serve the Hearst newspapers and magazines but hundreds 
of other publications throughout the United States and 
foreign countries, and that each of these services in turn 
is a large user of the communication facilities offered by 
companies or agencies engaged in the business of handling 
communications for hire. 

5. That on or about July 11, 1935, the Senate of the 
United States agreed to a resolution known as Senate 
Resolution 165 and reads as follows: 
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4 ‘ 74th Congress 
1st Session 


S. RES. 165 

IN THE SENATE OF THE UNITED STATES 
July 11 (legislative day, May 13), 1935 

Mr. Black submitted the following resolution; 
3 which was considered and agreed to 

Resolution: 

RESOLVED, that a special committee of five senators, 
to be appointed by the President of the Senate, is author¬ 
ized and directed to make a full and complete investigation 
of^all lobbying activities and all efforts to influence, en¬ 
courage, promote, or retard legislation, directly or indi¬ 
rectly, in connection with the so-called ‘holding company 
bill’, or any other matter or proposal affecting legislation^ 
The committee shall report to the Senate, as soon as prac¬ 
ticable, the results of its investigations, together with its 
recommendations. 

For the purposes of this resolution the committee, or any 
dulv authorized subcommittee thereof, is authorized to hold 
such hearings, to sit and act at such times and places dur¬ 
ing the sessions and recesses of the Senate in the Seventy- 
fourth and succeeding Congresses, to employ and to call 
upon the executive departments for clerical and other as¬ 
sistants, to require by subpoena or otherwise the attendance 
of such witnesses and the production of such correspon¬ 
dence, books, papers and documents, to administer such 
oaths, to take such testimony, and to make such expendi¬ 
tures as it deems advisable. The cost of stenographic ser¬ 
vices to report such hearings shall not be in excess of 25 
cents per hundred words. The expenses of the committee, 
which shall not exceed $50,000, shall be paid from the con¬ 
tingent fund of the Senate upon vouchers approved by the 
chairman. ’ ’ 

6. That on or about July 29, 1935, the Senate of the 
United States agreed to a resolution known as Senate Reso¬ 
lution 184, which reads as follows: 
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4 4 74th Congress 
1st Session 

S. RES. 184 

IN THE SENATE OF THE UNITED STATES 
July 29 (calendar day, Aug. 14), 1935 

Mr. Black submitted the following resolution; which was 
considered and agreed to 

Resolution 

RESOL\ ED, That in order to consider the full purpose 
and effect of efforts to influence legislation and Government 
contracts and activities by showing the realized and antici¬ 
pated financial benefits therefrom, and to consider the con¬ 
nections and associations therewith of stock capitalization, 
corporate affiliations, salaries, bonuses, corporate relation¬ 
ships, corporate structure and political activities and ef¬ 
forts to influence or suppress or foment public sentiment, 
in addition to the authority heretofore conferred upon the 
special Senate committee by S. Res. 165, agreed to July 11, 
1935, the said special committee is hereby given the fol¬ 
lowing additional power and authority: ^ 

(a) To investigate and report to the Senate upon 
4 the financial structure, corporate affiliations, inter¬ 
locking stock ownerships and directorships and the 
financial relationships, stock transactions, capitalization, 
expenditures, and operations of such persons, companies, 
corporations, partnerships, and groups as have sought in 
any way to influence the passage or defeat of legislation, 
or to influence public contracts, activities, or concessions. 

(b) To investigate and report upon the political contri¬ 
butions and activities of such persons, corporations, part¬ 
nerships, or groups, their officers and agents, and their ef¬ 
forts, if any, to control, directly or indirectly, the sources 
and mediums of communication and information. 

The original resolution is hereby amended by striking 
out the comma on page 2, line 3, after the word 'Congresses' 
and adding the following language: 'as it may be necessary 
to properly perform the duties imposed by this resolu¬ 
tion,'J' 
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7. That plaintiff is informed and believes and therefore 
avers that the Special Senate Committee which was ap¬ 
pointed pursuant to Senate Resolution 165 and to which 
reference is made in Senate Resolution 184 and known as 
the Black Committee, during the month of September, 1935, 
caused to be served on all telegraph companies maintain¬ 
ing offices in Washington blanket subpoenas duces tecum 
calling for the production of all communications transmit¬ 
ted through the offices of those companies in the City of 
Washington, D. C., during the period between February 1, 
1935, and September 1,1935; and that when certain of these 
companies expressed their reluctance through their proper 
officers to comply with the blanket subpoenas, the Black 
Committee went to the Federal Communications Commis¬ 
sion and asked its assistance to compel the production of 

the communications desired bv the Committee. 

* 

8. That the plaintiff is informed and believes and there¬ 
fore avers, subsequent to the refusal of the communications 
companies to recognize the blanket subpoenas as aforesaid, 
the members of the Black Committee, as aforesaid defen¬ 
dants herein, and the members of the Federal Communica¬ 
tions Commission, as aforesaid defendants herein, con¬ 
spired, combined and confederated together to deprive the 
plaintiff of his constitutional rights and liberties under 
the First, Fourth and Fifth Amendments of the Constitu¬ 
tion of the United States; that in pursuance of such con¬ 
spiracy, the members of the Black Committee requested the 
Federal Communications Commission to enter into and ex¬ 
amine the private messages which had passed be- 

5 tween the plaintiff and his employees or associates 
or between employees and associates of the plain¬ 
tiff and between other persons unknown to this plaintiff. 

9. That as a part of this conspiracy between the defen¬ 
dants listed herein as members of the Special Senate Com¬ 
mittee to Investigate Lobbying Activities and defendants 
designated herein as members of the Federal Communica¬ 
tions Commission, plaintiff is informed and believes and 
therefore avers that on or about September 25, 1935, the 
Federal Communications Commission, at a meeting at¬ 
tended by the full Commission, by resolution authorized 
Commissioner Irvin Stewart, a defendant in this proceed- 
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ing, to detail a member of the Commission’s staff to work 
with the examiner for Senator Black’s Investigating Com¬ 
mittee in an examination of the messages and records in the 
\\ ashington offices of the telegraph companies relating to 
the lobbying activities which are being investigated by the 
Senate Committee, the records and messages to be made 
available to them in the name of the Federal Communica¬ 
tions Commission. 

10. That plaintiff is informed and believes and theilefore 
avers that during the month of October, 1935, pursuant to 
the action taken by defendant members of the Federal Com¬ 
munications Commission, in accordance with the request of 
defendant members of the Black Committee, and as a part 
of the conspiracy alleged, agents of the Federal Communi¬ 
cations Commission went into the offices of the telegraph 
companies in Washington and demanded access to all books, 
records and papers held by those companies; that this de¬ 
mand was acceded to by the companies and that thereafter 
the agents of the Federal Communications Commission 
made copies of or notes concerning thousands of telegrams 
sent by individuals, firms and corporations of the United 
States to other individuals, firms and corporations of the 
United States, which copies and/or memoranda these agents 
of the Federal Communications Commission turned over to 
the Black Committee. 

11. That many of the telegrams so examined, so copied 
and so noted were of a private and personal or privileged 

nature and had no connection whatsoever with the 
6 subject matter of the investigation authorized by the 
said Senate Resolution or with any subject matter 
concerning which Congress could enact valid legislation. 

12. That among said telegrams examined, copied and/or 
noted were messages from this plaintiff to his associates 
and employees and messages from his associates and em¬ 
ployees to him, and from associates and employees of this 
plaintiff to other associates and employees of this plaintiff. 

13. That, in order to conduct the business of the press, 
it is absolutely essential for a publisher to be in a position 
freely to communicate with his associates and employees, 
at all times, wherever he or they may be, and as more par¬ 
ticularly set out in the affidavits attached to this Bill of 
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Complaint, marked Exhibits A, B and C, respectively, and 
asked to be read as a part hereof, it is the universal cus¬ 
tom of those engaged in such business, so to exchange com¬ 
munications, using all available media for the transmission 
and receipt of messages. 

14. That Section 220 of the Communications Act of 1934 
(47 U.S.C.A. 220) provides: 

(a) The Commission may, in its discretion, prescribe the 
forms of any and all accounts, records, and memoranda to 
be kept by carriers subject to this Act, including the ac¬ 
counts, records, and memoranda of the movement of traffic, 
as well as of the receipts and expenditures of moneys. 

(b) The Commission shall, as soon as practicable, pre¬ 
scribe for such carriers the classes of property for which 
depreciation charges may be properly included under op¬ 
erating expenses, and the percentages of depreciation which 
shall be charged with respect to each of such classes of 
property, classifying the carriers as it may deem proper for 
this purpose. The Commission may, when it deems neces¬ 
sary, modify the classes and percentages so prescribed. 
Such carriers shall not, after the Commission has pre¬ 
scribed the classes of property for which depreciation 
charges may be included, charge to operating expenses any 
depreciation charges on classes of property other than 
those prescribed by the Commission, or, after the Commis¬ 
sion has prescribed percentages of depreciation, charge 
with respect to any class of property a percentage of de¬ 
preciation other than that prescribed therefor by the Com¬ 
mission. Xo such carrier shall in any case include in any 
form under its operating or other expenses any deprecia¬ 
tion or other charge or expenditure included elsewhere as 
a duplication charge or otherwise under its operating or 
other expenses. 

(c) The Commission shall at all times have access 
7 to and the right of inspection and examination of all 
accounts, records, and memoranda, including all 
documents, papers, and correspondence now or hereafter 
existing, and kept or required to be kept by such carriers, 
and the provisions of this section respecting the preserva¬ 
tion and destruction of books, papers, and documents shall 
applv thereto. The burden of proof to justify every ac- 
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counting entry questioned by the Commission shall be on 
the person making, authorizing, or requiring such entry 
and the Commission may suspend a charge or credit pend¬ 
ing submission of proof by such person. Any provision of 
law prohibiting the disclosure of the contents of messages 
or communications shall not be deemed to prohibit the dis¬ 
closure of any matter in accordance with the provisions of 
this section. 

(d) In case of failure or refusal on the part of any such 
carrier to keep such accounts, records, and memoranda on 
the books and in the manner prescribed by the Commission, 
or to submit such accounts, records, memoranda, docu¬ 
ments, papers, and correspondence as are kept to the in¬ 
spection of the Commission or any of its authorized agents, 
such carrier shall forfeit to the United States the sum of 
$500 for each day of the continuance of each such offense. 

(e) Any person who shall willfully make any false entry 
in the accounts of any book of accounts or in any record or 
memoranda kept by any such carrier, or who shall willfully 
destroy, mutilate, alter, or by any other means or device 
falsify any such account, record, or memoranda, or who 
shall willfully neglect or fail to make full, true, and correct 
entries in such accounts, records, or memoranda of all facts 
and transactions appertaining to the business of the car¬ 
rier, shall be deemed guilty of a misdemeanor, and shall be 
subject, upon conviction, to a fine of not less than $1,000 
nor more than $5,000 or imprisonment for a term of not less 
than one year nor more than three years, or both such fine 
and imprisonment: Provided, That the Commission may in 


its discretion issue orders specifying such operating, ac¬ 
counting, or financial papers, records, books, blanks, or 
documents which may, after a reasonable time, b§ de¬ 
stroyed, and prescribing the length of time such books, 
papers, or documents shall be preserved. 

(f) No member, officer, or employee of the Commission 
shall divulge any fact or information which may come to 
his knowledge during the course of examination of books or 
other accounts, as hereinbefore provided, except insofar as 
he may be directed by the Commission or by a court. 

(g) After the Commission has prescribed the forms and 
manner of keeping of accounts, records, and memoranda to 
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be kept by any person as herein provided, it shall be un¬ 
lawful for such person to keep any other accounts, records, 
or memoranda than those so prescribed or such as may be 
approved by the Commission or to keep the accounts in 
any other manner than that prescribed or approved by the 

Commission. Notice of alterations bv the Commission in 

* 

the required manner or form of keeping accounts shall be 
given to such persons by the Commission at least six months 
before the same are to take effect. 

(h) The Commission may classify carriers subject to 
this Act and prescribe different requirements under this 

section for different classes of carriers, and may if 
8 it deems such action consistent with the public inter¬ 
est, except the carriers of any particular class or 
classes in anv State from anv of the requirements under 
this section in cases where such carriers are subject to 
State commission regulation with respect to matters to 
which this section relates. 

(i) The Commission, before prescribing any require¬ 
ments as to accounts, records, or memoranda, shall notify 
each State commission having jurisdiction with respect to 
any carrier involved, and shall give reasonable opportunity 
to each such commission to present its views, and shall re¬ 
ceive and consider such views and recommendations. 

(j) The Commission shall investigate and report to Con¬ 
gress as to the need for legislation to define further or liar- 
monize the powers of the Commission and of State com¬ 
missions with respect to matters to which this section re¬ 
lates.” 


15. That Section 605 of the Communications Act of 1934 
(47 USCA 605) provides: 

“No person receiving or assisting in receiving, or trans¬ 
mitting, or assisting in transmitting, any interstate or for¬ 
eign communication by wire or radio shall divulge or pub¬ 
lish the existence, contents, substance, purport, effect, or 
meaning thereof, to any person other than the addressee, 
his agent, or attorney, or to a person employed or author¬ 
ized to forward such communication to its destination, or 
to proper accounting or distributing officers of the various 
communicating centers over which the communication mav 
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be passed, or to the master of a ship under whom he is serv¬ 
ing, or in response to a subpoena issued by a court of com¬ 
petent jurisdiction, or on demand of other lawful authority; 


16. That neither the Black Committee nor the Federal 
Communications Commission nor any of the members, 
agents, or employees was at any time or now is the ad¬ 
dressee of any of the telegrams sent by plaintiff to his as¬ 
sociates or employees, or by them to him, or by his asso¬ 
ciates and employees to other associates and employees, or 
a person employed or authorized to forward any of the com¬ 
munications so sent by plaintiff or any of his associates or 
employees, or an acting or distributing officer of any com¬ 
munication center over which the communications contained 


in said messages may have passed or the master of any ship. 

17. That the messages passing between plaintiff and his 
employees or associates or between associates and em¬ 
ployees of the plaintiff were privileged messages sent in the 
ordinary course of plaintiff’s business and pertaining to the 
business of plaintiff as a publisher. 

18. That neither plaintiff nor any of his employees 
9 or associates, their agents or attorneys, have given 
any authority whatsoever to the Black Committee or 


its members or any of them, or to the Federal Communica 


tions Commission or its members or any of them, or to the 


communications companies or to anyone else, to read, copy 


or make any use whatsoever of messages passing between 


them. 


19. That the members of the Black Committee, defendants 
herein, are without authority to make any use whatsoever 
of said messages so improperly and illegally obtained, 

20. That the members of the Federal Communications 


Commission, defendants herein, were without legal author¬ 
ity to send their agents into the offices of the telegraph 
companies and make copies of messages passing between 
plaintiff and his associates and employees or betweei his 
associates and employees pertaining to the business of the 
plaintiff as a publisher. 

21. That Congress is without authority under the Consti¬ 
tution of the United States to regulate, interfere with, re¬ 
strain, restrict, censor or inquire into the conduct of the 
business of the press. 
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22. That no agency of the government has the power to 
go on a fishing expedition into matters concerning the con¬ 
duct of the business of the press, to obtain messages ex¬ 
changed between publishers and their employees or between 
employees of publishers relating to the business of the 
press and to turn such messages over to other agencies of 
the government for whatever use such other agencies may 
desire to make of them. 

23. That the use of the messages passing between this 
plaintiff and his associates and employees or between his 
associates and his employees could result in no valid legis¬ 
lation. 

24. That plaintiff is informed and believes and therefore 
avers that the members of the Black Committee, defendants 
herein, are about to make a further search in an effort to 
gather up messages which have passed between plaintiff 
and his associates or employees and between his associates 

or employees and other associates and employees, 
10 and between many other persons, firms and corpora¬ 
tions unknown to this plaintiff, since October, 1935. 

25. That plaintiff is informed and believes and therefore 
avers that the Federal Communications Commission has 
not rescinded its resolution of September 25, 1935, as here¬ 
inbefore set out and is still ready and willing to cooperate, 
and will, unless restrained by this Court, cooperate with the 
Black Committee in improperly and illegally seizing mes¬ 
sages from this plaintiff to his associates and employees or 
from his associates and employees to him or between his 
associates and employees, and between other persons, firms 
and corporations unknown to this plaintiff. 

26. That plaintiff and his associates and employees in 
offering messages to the communications companies for 
transmission thereby entered into contractual relationships 
with such companies by the specific terms of which said 
companies promised and agreed to act in a fiduciary capac¬ 
ity for the plaintiff and his associates and employees to 
prevent the disclosure of the contents of any of such mes¬ 
sages as may have passed between them except as expressly 
authorized by statute or by the sender or addressee of said 
messages; that the contents of said messages are not the 
property of the communications companies but are the 
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property of the senders thereof; and that said messages 
and the contents thereof, where sent by the plaintiff, are 
papers and effects of the plaintiff within the purview’ of the 
Fourth Amendment to the Constitution of the United States. 

27. That the confederation, combination and conspiracy 
entered into between the Black Committee and the Federal 
Communications Commission, as hereinbefore outlined, 
constitutes an attempt to interfere with the functions of the 
press in violation of the First Amendment to the Constitu¬ 
tion of the United States. Said defendants members of the 
Black Committee and of the Federal Communications Com¬ 
mission are without powrer to regulate, restrict, interfere 
wdth, censor, legislate upon, or in any other manner con¬ 
trol the operations of the press. The actions by said 

11 defendants members of the Black Committee and of 
the Federal Communications Commission constitute 
an attempt to make a general inquisitorial investigation 
into the business of the plaintiff as a publisher and have re¬ 
sulted in the turning over to the Black Committee and the 
divulging of contents thereto of privileged communications 
by the plaintiff and his associates and employees concern¬ 
ing matters of editorial policy and the collection and dis¬ 
semination of information. 

28. That the business of the press is the collection land 
dissemination of information in the form of news, editorial 
comment and advertising. 

29. That this plaintiff, in conducting his publishing busi¬ 
ness, as before stated, finds it necessary to use all available 
communication agencies for the transmission and receipt 
of messages affecting his business; that thousands of such 
messages are sent every year, and that this plaintiff and his 
publications spend hundreds of thousands of dollars with 
the communications companies each year for the handling 
of such messages; that all of these messages are privileged 
under the First, the Fourth and the Fifth Amendments to 
the Constitution of the United States. 

30. That the delivery of plaintiff’s messages or messages 
affecting the plaintiff’s business by the said Communica¬ 
tions Commission to the said Black Committee or anv of 
its members, agents or employees or either of them was 
without lawfful authority, contrary to and in violation of 
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the said provisions of the Communications Act of 1934 and 
the Constitution of the United States, and was a violation 
of the duty of said defendants, and each of them, and all of 
them, and is in violation of the rights of this plaintiff. 

31. That the use of said messages by the said Black Com¬ 
mittee or its representatives will result in the disclosure of 
the contents thereof to said Committee as a whole, its mem¬ 
bers, agents, and employees and to the general pub- 

12 lie, and will disclose to plaintiff’s business competi¬ 
tors and others privileged and private information 
relating to the private business and affairs of the plaintiff 
as a publisher and as a citizen to the irreparable damage of 
plaintiff. 

32. That anv further seizure by the Federal Communica- 
tions Commission of messages passing between plaintiff 
and his associates and/or employees and the turning over 
of such messages to the Black Committee will result in the 
disclosure of the contents thereof to said Committee, its 
members, agents and employees and to the public, and will 
disclose to plaintiff’s business competitors and others privi¬ 
leged and private information relating to the private busi¬ 
ness and affairs of the plaintiff as a publisher and as a 
citizen to the irreparable damage of plaintiff and in viola¬ 
tion of the statutes and of the First, the Fourth and the 
Fifth Amendments to the Constitution of the United States. 

33. That plaintiff has no full, complete or adequate rem¬ 
edy at law and that only by the prompt interposition of a 
Court of Equity can plaintiff’s interest be protected and 
irreparable injury to him be avoided. 

WHEREFORE, the plaintiff prays: 

(1) That writs of subpoena be issued directed to each of 
the defendants herein commanding them to appear and 
make answer hereto, answer under oath being hereby ex¬ 
pressly waived. 

(2) That this Court grant to the plaintiff an injunction 
pendente lite enjoining the defendants, and each of them, 
and their officers, agents and employees, and each of them, 
from making any use whatsoever of any of the messages 
sent by or received by plaintiff which have been copied from 
the records of any of the communications companies and 
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from disclosing the contents of any of such messages to 
anybody other than the plaintiff. 

(3) That this Court grant to the plaintiff an injunction 
pendente lite enjoining the defendants, and each of them, 
and their officers, agents and employees, and each of them, 

from making any further demand upon any of the 
13 communications companies transmitting messages of 
this plaintiff or his associates or employees for cop¬ 
ies of such messages or any information whatsoever per¬ 
taining thereto. 

(4) That the defendants composing the Black Committee, 
and each of them, and its officers, agents and employees, be 
enjoined and restrained from keeping, retaining or holding 
any copies of any messages which may have been sent by 
or to the plaintiff through any communications system and 
be ordered by the Court to deliver such copies of such mes¬ 
sages as may be in the possession of them or either of them 
to the plaintiff. 

(5) That the said Communications Commission and the 
individual members thereof, its officers, agents andj em¬ 
ployees, be enjoined and restrained from keeping or re¬ 
taining any copies of any messages that may have been 
sent by or to the plaintiff through any communication sys¬ 
tem and be ordered by the Court to deliver such copies of 
such messages as may be in the possession of them or 
either of them to the plaintiff. 

(6) That both the Black Committee, its members, officers, 
agents and employees, and each of them, and the Federal 
Communications Commission, its members, officers, agents, 
and employees, and each of them, be enjoined and restrained 
from any further efforts to obtain messages or copies there¬ 
of sent by the plaintiff to or received by the plaintiff from 
any of his associates or employees or any other person 
through communications companies subject to regulation 
bv the Federal Communications Commission. 


(7) That the Federal Communications Commission, its 
members, agents, officers and employees, and each of them, 
be enjoined from communicating to the members of the 
Black Committee, its agents, officers or employees, or to 
any other person, the contents of any communication sent 
to or received by the plaintiff through a communications 
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company subject to the regulation of the Federal Communi¬ 
cations Commission or to give any information whatsoever 
to the Black Committee, its agents, officers or employees or 
to any other person concerning any of such messages. 
14 (S) That after final hearing a writ of injunction 

be issued perpetually enjoining the defendants, and 
each of them, and their agents, officers and employees, and 
each of them, from doing any or all of the things herein¬ 
before set out in Subparagraphs 2 to 7, both inclusive, of 
this prayer. 

(9) That a rule issue to the defendants, and each of them, 
requiring them, and each of them, to appear at the time 
fixed therein and show cause, if anv thev have, whv thev, 
and each of them, should not be restrained and enjoined, 
as prayed aforesaid, pending the final hearing in this cause. 

(10) That the plaintiff may have such other and further 
relief as the case may require and as the Court may con¬ 
sider equitable and proper. 


WILLIAM RANDOLPH IIEARST 
By ELISHA HANSON, 

His Attorney. 

ELIOT C. LOVETT, 

729 Fifteenth Street, 

Washington, D. C. 

EDWARD G. WOODS, 

715 Hearst Building, 

Chicago, Illinois. 

Of Counsel. 


15 District of Columbia : ss 


I, Elisha Hanson, being first duly sworn, depose and say 
that I am the attorney for William Randolph Hearst, plain¬ 
tiff named in the foregoing Bill of Complaint, by me sub¬ 
scribed; that I have read the said Bill and have personal 
knowledge of the facts therein alleged except those facts 
stated upon information and belief and those facts I be¬ 
lieve to be true; that I have signed said Bill of Complaint 
under my authority as attorney for William Randolph 
Hearst and pursuant to instructions given by him; that the 
reason I have signed the Bill of Complaint and make this 
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verification is that the plaintiff is now in California and it 
is physically impossible for him to execute these papers 
prior to the time the acts complained of and sought to be en¬ 
joined might be and undoubtedly would be committed by 
defendants herein. 

ELISHA HANSON 

SUBSCRIBED AND SWORN TO before me this 13th 
day of March, 1936. 

JERROLD B. ULLMAN 

(SEAL) Notary Public, D. C. 

16 Exhibit A 

In the Supreme Court of the District of Columbia 
Holding an Equity Court ! 

No. 60937 
In Equity 

William Randolph Hearst, Plaintiff, j 

vs. 

Hugo L. Black, et al.. Defendants 

State of New York, 

County of New York, s$. 

Jerome D. Barnum, of Syracuse, New York, states that 
his present occupation is Publisher, General Manager and 
Treasurer of the Post-Standard Company of Syracuse, New 
York, publishers of the daily and Sunday Post-Standard, a 
morning newspaper with circulations of 58,000 daily and 
65,000 Sunday. 

He is the President of the American Newspaper Pub¬ 
lishers Association which is a membership corporation of 
daily newspapers, organized under the laws of the State of 
New r York, the membership of which at this date comprises 
438 daily newspapers, which represent in excess of 80% 
of the daily and Sunday circulation of newspapers in this 
country and in excess of 80% of the volume of advertising 
published in newspapers in this country. He has been 
President of the American Newspaper Publishers Associa- 
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tion since April 26th, 1935. He was Vice-President of the 
said Association from April 27th, 1934 until April 25th, 
1935, and was a Director of the Association from April 
23rd, 1926 until April 27tli, 1934. He also served as Chair¬ 
man of the Postal Committee and the Newspaper Boy Com¬ 
mittee, and was a member of the Printing Trades Schools 
Committee. 

He served as President and also as Vice-President of the 
New York State Daily Newspaper Publishers Association, 
an organization consisting of approximately 65 daily and 
Sunday newspapers, and was for a number of years 
16M> a member of the Executive Committee of the Asso¬ 
ciation. 

He has been actively and continuously engaged in the 
newspaper publishing business, in various capacities with 
the Post-Standard Company of Syracuse, New York, for 
twenty-six years and has occupied his present position since 
1916. * 

The business of publishing a newspaper requires the 
daily use of wire communications in the gathering and dis¬ 
semination of information for news and editorial material 
for publication as well as for instruction to the correspon¬ 
dents of a newspaper in their daily work in gathering at 
distant points news and facts for publication. 

He states further that to his knowledge newspapers have 
correspondents located in many places in the country dis¬ 
tant from the office of publication for the gathering of in¬ 
formation for news, for every purpose from the publica¬ 
tion of a death notice to reports of a sporting event, or a 
social, political, business or any other matter or event which 
publishers believe their readers desire published in the 
newspapers. 

Many newspapers have correspondents in foreign coun¬ 
tries and that in the same way as in connection with domes¬ 
tic news it is necessary for editors to communicate with 
such correspondents concerning matters under considera¬ 
tion for publication as well as for the gathering of informa¬ 
tion and facts from foreign countries for use in news and 
editorial work. 

Many newspaper publishers own or operate more than 
one newspaper, and it is customary for such publishers to 
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hold daily editorial conferences and by the use of messages 
to their news and editorial representatives located at dif¬ 
ferent points in and out of this country exchange of views 
are given, information is received, and instructions are is¬ 
sued through communication facilities performing this ser¬ 
vice for hire. 

Messages pertaining to newspaper news and editorial 
work have always been regarded as privileged to the 

17 best of my knowledge and belief. Never before, to 
my knowledge, has any governmental agency claimed 

that it had the right to seize newspaper messages, or to re¬ 
view, copy or make any use of them whatever except dur¬ 
ing such period as the United States was engaged in the 
World War. ; 

This affidavit is made by deponent for use in the above 
entitled case. 

JEROME D. BARNUM 

SWORN TO BEFORE ME this 12th day of March, 1936. 

(SEAL) JOSEPH W. BURG 

Notary Public, Queens Co. No. 2253 

Reg. No. 954 Cert, filed in N. Y. Co. j 

No. 960 Reg. No. 6B550 ! 

Commission Expires March 30, 1936. 

18 Exhibit B 

In the Supreme Court of the District of Columbia I 
Holding an Equity Court 

No. 60937 | 

In Equity 

William Randolph Hearst, Plaintiff, ; 

v. 

Hugo L. Black, et al., Defendants. j 

Affidavit 

Thomas J. White being duly sw^orn deposes and says: 

I reside at Smithtown, Long Island, New York. My office 
is at 959 Eighth Avenue, New York. I am General Manager 
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of the Hearst enterprises, consisting of newspapers, maga¬ 
zines, radio and newspaper services owned, controlled and 
operated by William Randolph Hearst, plaintiff herein. 1 
am fully familiar with all of plaintiff’s publishing activi¬ 
ties including plaintiff’s business relating to the publica¬ 
tion of newspapers and magazines, as well as plaintiff’s 
business in the conduct of wire, picture and other feature 
services used by his newspapers and magazines and also 
by newspapers and magazines owned and published by 
many other persons. 

Plaintiff herein publishes thirty daily and or Sunday 
newspapers and nine magazines in the United States of 
America. In addition plaintiff herein owns the Interna¬ 
tional News Service, the Universal Service, King Features 
Syndicate, International News Photo Service, and Central 
Press Association, all of which are engaged in the business 
of supplying news and information in word or picture form 
to newspapers and magazines for publication in such news¬ 
papers and magazines. 

Plaintiff and all of plaintiff’s newspapers, magazines and 
related services are large users of all forms of communica¬ 
tions and transmit messages for hire through the facilities 
of communication companies engaged in accepting such 
messages for hire and which companies in turn are subject 
to regulation by the Federal Communications Com- 
19 mission. The Hearst wire services and the Hearst 
picture and feature services serve hundreds of clients 
in addition to the Hearst newspapers and magazines. The 
expenditures of plaintiff and his enterprises for such com¬ 
munications services amount to manv hundreds of thou- 
sands of dollars annuallv. 

In the ordinary course of business in order to serve 
plaintiff’s own business as a publisher, it is necessary to 
use every form of communication available for the prompt 
transmission of messages and all such forms are used, and 
in the course of plaintiff’s business with others, it is neces- 
ary for his various enterprises engaged in serving others 
to use all forms of communication available to the general 
public on a for hire basis. 

I know that plaintiff keeps in close contact with the man¬ 
agers, editors, correspondents and other employees of each 
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and every one of his publishing activities and in order to 
do this it is essential that he use the various media for the 
communication of messages now available in the United 
States. The various newspaper publishing enterprises of 
plaintiff maintain correspondents in practically every city 
of importance in the United States, as well as abroad, and 
in order to conduct the business of plaintiff, it is essential 
that he be permitted freely to communicate with these as¬ 
sociates and employees and editors and correspondents on 
all matters involving the gathering and dissemination of 
information whether that information be in the form of 
news or editorial comment and at all times. This practice 
is not unique insofar as this plaintiff is concerned. From 
my experience I know that practically all newspaper pub¬ 
lishers have connections with press associations; that many 
of them have correspondents located in cities away from the 
city of publication, and I further know that it is a current 
practice of newspapers generally to have their editors and 
correspondents and staff writers travel so as to gather in¬ 
formation and keep themselves informed about events of 
public importance. 

It is the almost universal policy of publishers to require 
daily editorial conferences on matters of great public im¬ 
portance. Many publishers own and operate more 
20 than one newspaper and such publishers in order 
freely to exchange ideas with their editorial asso¬ 
ciates and employees must use the facilities of the communi¬ 
cations companies which engage in the business of trans¬ 
mitting communications for hire and which are subject to 
regulation by the Federal Communications Commission. 

During my entire experience in the newspaper and maga¬ 
zine publishing business, I have never heard of any govern¬ 
mental agency, legislative or executive, which, prior to the 
acts complained of in the bill of complaint herein, attempted 
to exercise surveillance over messages sent by a publisher 
to his associates and employees or received by him from 
his associates and employees in the United States, except 
during time of war. j 

In my opinion if the newspapers and magazines and other 
publications of this country are to be subjected to a sur¬ 
veillance of the messages which pass between their pub- 


i 
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lishers, and their editors, and their correspondents, and 
their associates, then it will be impossible for them in the 
future to perform the function of the press, which is the 
gathering 1 and dissemination of information, without 
threats of intimidation, restraint, censorship or restriction. 
This affidavit is made for use in the above entitled cause. 

(Signed) THOMAS J. WHITE 

Subscribed and sworn to before me this 13th day of 
March, 1936. 

JERROLD B. ULLMAN 

(SEAL) Notary Public in and for the District 

of Columbia 

21 Exhibit C 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
No. 60937 
In Equity 

William Randolph Hearst, 959 Eighth Avenue, New York 

City, Plaintiff, 

v. 

Hugo L. Black, et al., Defendants. 

Affidavit 

Elisha Hanson, being duly sworn, deposes and says: 

I reside at 1801 Old Georgetown Road, Bethesda, Mary¬ 
land, and am a member of the Bar of the Supreme Court of 
the District of Columbia, of the United States Court of 
Appeals for the District of Columbia, and of the Supreme 
Court of the United States. 

Upon information and belief I depose and say that dur¬ 
ing the month of September, 1935, various telegraph com¬ 
panies having offices in Washington, D. C., were served with 
blanket subpoenas by the Black Committee demanding that 
thev furnish to that Committee all telegrams received bv 
or sent by a great number of persons, firms and corpora¬ 
tions, during the period from February 1, 1935, to Septem- 
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ber 1, 1935; that when reluctance to comply with the com¬ 
mands of the Committee was indicated by the telegraph 
companies, the Black Committee took up the matter of ob¬ 
taining copies of the telegrams it desired with the Federal 
Communications Commission, with the result that during 
the month of October, 1935, agents of the Commission ap¬ 
peared at the offices of the Western Union Telegraph Com¬ 
pany in Washington and asserting their right to act under 
the authority of Section 220 of the Communications Act 
of 1934, demanded access to all of the books, records and 
papers of the company; that such access was granted by 
the Company in accordance with such demand.! 

22 Upon information and belief, I further depose and 
say that thereafter and over a course of manv davs, 
the agents of the Federal Communications Commission 
copied many telegrams received at the offices of The West¬ 
ern Union Telegraph Company in Washington or sent from 
the offices of The Western Union Telegraph Company in 
Washington, all of these telegrams being of a private char¬ 
acter, not the property of the Company but of the senders 
thereof; and that when these agents had finished their 
work, having copied in excess of 10,000 telegrams, towit, in 
excess of 13,000 telegrams, they turned over to the Black 
Committee such copies and/or memoranda concerning such 
telegrams as they had made. • 

Upon information and belief, I depose and say that 
among the copies of the telegrams so turned over to the 
Black Committee by the agents of the Federal Communica¬ 
tions Commission was a telegram sent by plaintiff herein 
to James T. Williams, Jr., one of his employees, who, among 
other duties, writes editorials for the Hearst newspapers; 
and that by reason of the volume of plaintiff's business and 
the necessity for his use of communications facilities, other 
telegrams pertaining to the business of the Hearst publica¬ 
tions were scanned and copies or memoranda concerning 
the contents thereof turned over to the Committee. & 

I am fully familiar with the business of newspaper pub¬ 
lishing in the United States. I am now General Counsel of 
the American Newspaper Publishers Association, a mem¬ 
bership corporation organized under the laws of the State 
of New York and the membership of which is comprised of 
publishers of approximately 450 daily newspapers in the 
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United States. These newspapers publish in excess of 
S0% of the total daily and/or Sunday circulation of news¬ 
papers in this country. The Hearst newspapers are mem¬ 
bers of this Association. I have served the Association as 
attorney for more than ten years last past. Also, prior to 
engaging in the practice of the law, I had a number of years 
experience as an active working newspaper man. 

The business of newspaper publishers is the gath- 
23 ering and dissemination of information in the form 
of news, editorial comment and advertising. 

During the entire period that I have been connected with 
the newspaper publishing business, I have never before 
heard of any agency of the government, state or federal, 
which asserted the right to seize, scan, peruse and make any 
use whatsoever of messages passing between a publisher 
and any of his associates or employees, or of any messages 
passing to or from a daily newspaper, or the publisher or 
editor of a daily newspaper except in time of war. 

The very nature of the newspaper publishing business 

requires the freest possible use of every available form of 

communication, and of the facilities of all communications 

companies transmitting messages for hire. Newspapers 

have correspondents in all parts of this country and in the 

rest of the world as well. Thev buv the services offered bv 

* » * 

press associations, and they own cooperatively at least one 
great press association. In order to carry on their busi¬ 
ness, it is essential that they be allowed to communicate 
freely with their associates, their employees, and those to 
whom they render or from whom they receive service. 

It is the practice of publishers to discuss subjects and 
topics and ideas for editorial comment with their editorial 
writers. It is the current practice, and has long been the 
practice in the newspaper publishing business, for editorial 
conferences to be held daily between publishers and their 
editorial writers, and these conferences do not fall under 
the purview of any congressional inquiry, as the Congress 
is without power to regulate the business of gathering and 
disseminating information and the expression of opinion 
in the press. 

Many publishers in the United States own more than one 
newspaper. The newspapers owned and controlled by 
plaintiff herein are published in various cities of the United 
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States. The Hearst newspapers are published all the way 
from Boston to Atlanta on the Atlantic Seaboard, 

24 and from Seattle to Los Angeles on the Pacific Sea¬ 
board. Therefore, if a publisher of a group of news¬ 
papers such as plaintiff wishes to keep in daily contact with 
his editorial writers, he must communicate with them by 
the various agencies of communication which can trapsmit 
his messages, notably the telegraph companies, the tele¬ 
phone companies, and the short wave wireless companies. 

This affidavit is made for use in the above entitled case. 

ELISHA HANSON j 

SUBSCRIBED AND SWORN TO before me this; 13th 
day of March, 1936. 1 

JERROLD B. ULLMAN 

(SEAL) Notary Public, D\ C. 

25 Motion for Preliminary Injunction 

Filed March 20 1936 

# * # * * * # * ! 

Comes now the plaintiff, William Randolph Hearst, and 
moves the Court to issue an order directed to the defen¬ 
dants, Hugo L. Black, Sherman Minton, Lewis B. Scliwel- 
lenbach, Lynn J. Frazier, Ernest W. Gibson, Anning S. 
Prall, Irvin Stewart, Eugene 0. Sykes, Thad H. Brown, 
Paul A. Walker, Norman S. Case and George Henry Payne, 
restraining and enjoining, pendente lite, all and each of 
them, and their officers, agents, and employees, and each of 
them, from making any use whatsoever of any of the mes¬ 
sages sent or received by plaintiff which have been copied 
from the records of any of the communications companies 
subject to regulation by the Federal Communications Com¬ 
mission and from disclosing the contents of any of such 
messages to any person other than the plaintiff, and also 
from making any further demand upon any of the communi¬ 
cations companies transmitting messages of plaintiff or 
his associates or employees for copies of such messages or 
any information whatsoever pertaining thereto, all for the 
reasons set forth in the Bill of Complaint herein. 

ELISHA HANSON ! 
EDWARD G WOODS 
Attorneys for Plaintiff. 
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26 Special Appearance to Object to Motion for Prelim¬ 
inary Injunction by Interposing Objection to the 

Jurisdiction of the Court 

Filed March 26 1936 

*#*##*** 

To the Supreme Court of the District of Columbia: 

On behalf of Hugo L. Black, a Member of the United 
States Senate, Sherman Minton, a Member of the United 
States Senate, Lewis B. Scliwellenbach, a Member of the 
United States Senate, Lynn J. Frazier, a Member of the 
United States Senate, and Ernest W. Gibson, a Member of 
the United States Senate, named as defendants in the 
above-styled cause, as Members of a Special Committee of 
the L'nited States Senate pursuant to Resolutions 165 and 
184, of the Seventy-fourth Congress, First Session, I enter 
my special appearance and without waiving the motion to 
dismiss for want of jurisdiction heretofore filed, but ex¬ 
pressly insisting upon the same, do appear specially and 
solely for the limited purpose of objecting to the jurisdic¬ 
tion of this court, to grant the preliminary injunction 
prayed for by the plaintiff in his motion filed in this court 
on to wit: March 20, 1936, and do assign the follow- 

27 ing separate and several jurisdictional defects ap¬ 
parent upon the face of the record in objection to 

said motion for a preliminary injunction: 

1. This court is without jurisdiction of these defendants 
as charged in the Bill of Complaint. 

2. This court is without jurisdiction of the subject matter 
of the Bill. 

3. This court is without jurisdiction to entertain a suit 
against the United States Senate. 

4. This court is without jurisdiction to entertain a suit 
against the select committee of the United States Senate 
named in the Bill of Complaint. 

5. This court is without jurisdiction to entertain a Bill 
to enjoin these defendants as the component members of the 
select committee of the United States Senate appointed pur¬ 
suant to Resolutions 165 and 184, Seventy-fourth Congress, 
First Session. 

6. This court is without jurisdiction to entertain a Bill 
to enjoin the United States Senate from discharging and 
performing its constitutional function as an integral part 
of the Congress of the United States. 
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7. This court is without jurisdiction to entertain a Bill 
to enjoin this select committee of the United States Senate 
from discharging and performing its constitutional func¬ 
tion as an integral part of the Senate and Congress of the 
United States. 

i 

8. This court is without jurisdiction to entertain this Bill 
to enjoin these defendants as members of the select com¬ 
mittee of the United States Senate appointed pursuant to 
Senate Resolutions 165 and 184, Seventy-fourth Congress 
from discharging and performing their constitutional func¬ 
tion as members of said committee as an integral parti of the 
Senate and Congress of the United States. 

9. This court is without jurisdiction to hinder, in- 
28 terfere with, supervise, guide, direct or control the 
United States Senate in the performance of its: legis¬ 
lative functions as a part of the Congress of the United 
States. | 

10. This court is without jurisdiction to hinder, interfere 

with, supervise, guide, direct or control this select commit¬ 
tee of the United States Senate appointed pursuant to Reso¬ 
lutions 165 and 184, Seventy-fourth Congress, First Ses¬ 
sion, in the performance of its legislative function as an 
integral part of the Senate and Congress of the United 
States. ! 

11. This court is without jurisdiction to hinder, interfere 
with, supervise, guide, direct or control these defendants as 
rhe members of the select committee of the United States 
Senate appointed under Senate Resolutions 165 and 184, 
Seventy-Fourth Congress, First Session, in the perform¬ 
ance of their legislative functions as members of said select 
committee and as an integral part of the Senate and Con¬ 
gress of the United States. 

12. The Bill seeks to invoke an unconstitutional restraint 

by this court upon the United States Senate in the perform¬ 
ance of its functions as a part of the legislative branch of 
the Government of the United States and thereby seeks to 
have this court exceed its jurisdiction. I 

13. The Bill seeks to invoke an unconstitutional supervi¬ 
sion by this court upon the United States Senate in the per¬ 
formance of its functions as a part of the legislative branch 
of the Government of the United States and thereby seeks 
to have this court exceed its jurisdiction. 
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14. The Bill asks the court to exceed its jurisdiction and 
to violate Article I, Section 6, Clause 1 of the Constitution 
of the United States, reading as follows: “and for any 
Speech or Debate in either House, they shall not be ques¬ 
tioned in anv other Place/' 

15. This court is without jurisdiction to prohibit 

29 or restrain these defendants from exercising to the 
fullest their absolute right to free discussion on the 

floor of the Senate of the United States. 

16. This court is without jurisdiction to prohibit or re¬ 
strain these defendants from exercising to the fullest their 
constitutional right to discuss evidence in Senate Commit¬ 
tee meetings which they believe should be considered in de¬ 
termining legislation for the people of the United States. 

IT. This court is without jurisdiction to interfere with 
the process of legislation by telling these defendants what 
information and knowledge in their possession they can 
use or must not use in the performance of their legislative 
duties as members of the Senate of the United States. 

18. This court is without jurisdiction to interfere with 

the process of legislation by telling these defendants what 

communications thev can make or must not make in the 

* 

performance of their legislative duties as members of the 
Senate of the United States. 

19. The Bill asks the court to go wholly and completely 
without and beyond its jurisdiction and violate the provi¬ 
sions of Article I, Section 1 of the Constitution of the 
United States, reading as follows: “All legislative powers 
herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Repre¬ 
sentatives. ’ ’ 

20. The Bill asks the court to go wholly and completely 
without and beyond its jurisdiction and exercise a legisla¬ 
tive function by substituting the judgment and discretion 
of the court for that of these defendants as Senators in the 
performance and discharge of their legislative functions 
and for the judgment of the United States Senate, as a 
whole, in passing upon the evidence to be considered by the 
Senate in determining what legislation should be enacted 
for the benefit of the people of the United States. 

21. The Bill asks the court to go wholly and com- 

30 pletely without and beyond its jurisdiction and vio¬ 
late the provisions of Article I, Section 5, Clause 2 of 
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the Constitution of the United States, which reads as fol¬ 
lows: “Each House may determine the rules of its pro¬ 
ceedings/ ’ 

22. This court is without jurisdiction over these defen¬ 
dants for that they are charged as a part of the Senate ot 
the United States and the Senate of the United States can¬ 
not be made a party to any suit. 

23. This court is without jurisdiction because a select 
committee of the United States Senate is neither a natural 
person nor a legal entity such that it cun be made a party 
defendant in any cause in equity. 

24. This court is without jurisdiction to interfere with the 

process of legislation by telling these defendants and the 

United States Senate what evidence thev shall use ill de- 

* 

termining what legislation should be enacted for the benefit 
of the people of the United States. j 

Ground 25 stricken before service or filing. 

26. The Bill affirmatively asks this court to exceed its 
jurisdiction and appropriate for itself a power not granted 
to it under the Constitution and to attempt to take bv judi¬ 
cial decree a power expressly granted to the Congress alone 
by the Constitution of the United States. 

27. It affirmatively appears that the relief prayed for calls 
for supervision by the court of the performance of legisla¬ 
tive functions of the government. 

28. It affirmatively appears that the suit is in substance a 
suit against the United States without appearing that the 
United States Government has consented to be sued. 

The said defendants aforesaid respectfully repre- 
31 sent to the court its lack of jurisdiction and submit 
that the motion for preliminary injunction should be 
denied and the Bill dismissed. 

Dated March 26, 1936, Washington, D. C. 

CRAMPTON HARRIS, 
Special Attorney for Hugo L. Black, 
Sherman Minton, Lewis B. Scliwellen- 
bach, Lynn J. Frazier, and Ernest W. 
Gibson, as Members of a Special Commit¬ 
tee of the United States Senate appointed 
pursuant to Resolutions 165 and 1$4 of 
the Seventy-Fourth Congress, appearing 
specially for the purposes hereinbefore 
stated and for no other purpose. 



30 WILLIAM RANDOLPH HEARST VS. HUGO L. BLACK, ET AL. 


Office and Post Office Address: 

Room 160, Senate Office Building, 
Washington, D. C. 

32 To the plaintiff, 

William Randolph Hearst 

You are hereby notified that the foregoing Special Ap¬ 
pearance in objection to the Motion for a preliminary in¬ 
junction and the attached statement of Points and Authori¬ 
ties will be forthwith filed in the Supreme Court of the Dis¬ 
trict of Columbia in accordance with Law Rule 32. 

Handed you subject to the limited appearance herein¬ 
above set forth. 


CRAMPTON HARRIS, 
Special Attorney for Hugo L. Black, 
Sherman Minton, Lewis B. Schwellen- 
bach, Lynn J. Frazier, and Ernest W. 
Gibson, as Members of a Special Commit¬ 
tee of the United States Senate appointed 
pursuant to Resolutions 165 and 184 of 
the Seventy-Fourth Congress, appearing 
specially for the purposes hereinbefore 
stated and for no other purpose. 


Office and Post Office Address: 

Room 160, Senate Office Building, 
Washington, D. C. 

Received a copy of the foregoing Special Appearance 
and attached statement of Points and Authorities in sup¬ 
port thereof in objection to Motion for preliminary injunc¬ 
tion this 26 dav of March, 1936. 

ELISHA HANSON 
Attorney for Plaintiff. 


Statement of Points and Authorities of Defendants 
33 as Federal Communications Commission in Reply to 
Plaintiff's Motion for Preliminary Injunction. 

Filed March 26 1936 

******** 


Now comes the defendants, Anning S. Prall, Irvin Stew¬ 
art, Eugene 0. Sykes, Thad H. Brown, Paul A. Walker, 
Norman S. Case and George Henry Payne, as Federal 
Communications Commission, hereinafter called this defen¬ 
dant, and give notice that this defendant will oppose the 
plaintiff’s motion for preliminary injunction against this 
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defendant upon the following points and authorities, and 
affidavits. 

Foreword 


The bill of complaint in this suit was served upon this 
defendant on March 14 and 16, 1936, and time for answer¬ 
ing has not yet expired. 

At the time of filing the bill of complaint herein, 
34 plaintiff applied for a temporary restraining order, 
wdiich the court did not grant. The only new matter 
of fact now before the court is contained in the unverified 
“Foreword’’ of plaintiff’s “points and authorities’’, hone 
of the allegations of which are alleged against this defen¬ 
dant, nor which show’ a change of the situation as to this 
defendant since the temporary restraining order w’as re¬ 
fused. 

Points and Authorities 


I. The bill of complaint, annexed affidavits, the motion 

for preliminary injunction and statement of points and 
authorities, including the “Foreword”, fail to disclose a 
sufficiency of fact properly pleaded and verified to consti¬ 
tute a validity of action for a preliminary injunctioh, in 
that | 

(a) The material allegations of the said bill of complaint 
and annexed affidavits are alleged upon information and 
belief and are not verified by the oath of the plaintiff or 
anyone having knowledge of the facts upon which prelim¬ 
inary injunctive relief is asked; and 

(b) The material allegations of the said motion for pre¬ 
liminary injunction and statement of points and author¬ 
ities, including the “Foreword”, are not verified by the 
oath of the plaintiff or anyone whomsoever. 

Federal Equity Rule 25(5) Promulgated by the United 
States Supreme Court; Behre v. Anchor Insurance Com¬ 
pany, 297 F. 986, 990 (C.C.A. 2d, 1924); Scheurle v. One- 
piece Bifocal Lens Company , 241 F. 270, 273 (E.D. Pa. 
1917). 

II. The bill of complaint, annexed affidavits, motion for 
preliminary injunction, and statement of points and author¬ 
ities, including the “Foreword”, fail to disclose a suffici¬ 
ency of fact to constitute a valid cause of action for a pre¬ 
liminary injunction against this defendant, in that the said 
pleadings and documents assert that the alleged copies or 
notes of messages sent or received by plaintiff, concerning 
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which preliminary injunctive relief is sought, are not in the 
possession of this defendant, but in the possession of the 
Special Committee of the United States Senate; therefore, 
there is no basis nor cause for preliminary injunc- 
35 tive relief against this defendant, and preliminary 
injunctive relief against this defendant would be 
vain and moot. 

Commercial Cable Company v. Burleson, 250 U. S. 360, 
63 L. ed. 1030, 39 S. Ct. 512 (1919); United States v. 11am- 
burg-American Co., 239 U.S. 466, 60 L. ed. 387 S. Ct. 212 
(1916); Jones v. Montague, 194 U.S. 147, 43 L. ed. 913, 24 
S. Ct. 611 (1904); Cheong Ah Moy v. United States, 113 
U.S. 216, 28 L. ed. 983, 5 S. Ct. 431 (1885); Little v. Bowers, 
134 U.S. 547, 33 L. ed. 1016, 10 S. Ct. 620 (1890); Security 
Mutual Life Ins. Co. v. Kentucky, 200 U.S. 446, 50 L. ed. 
545, 26 S. Ct. 314 (1906); Richardson v. McChesney, 218 
U.S. 487, 54 L. ed. 1121, 31 S. Ct. 43 (1910); Steams v. 
Wood, 236 U.S. 75, 59 L. ed. 475, 35 S. Ct. 229 (1915); 
Broivnlow v. Schwartz, 261 U.S. 216, 67 L. ed. 620, 43 S. Ct. 
263 (1923); United States v. Northern Pacific By., 18 F. 
(2d) 299 (E.D. Wash. 1927); Donaldson v. Wright, 7 App. 
D.C. 45, 62, 63, (1895). 

III. The bill of complaint, annexed affidavits, motion for 
preliminary injunction, and statement of points and author¬ 
ities, including the “Foreword”, fail to disclose a suffici¬ 
ency of fact to constitute a valid cause of action for a pre¬ 
liminary injunction against this defendant, in that the 
pleadings and documents, including the “Foreword” in the 
points and authorities, which is the only new matter filed 
since a temporary restraining order was requested, fail to 
allege any threatened or impending injury to the plaintiff 
by this defendant, but a mere apprehension of possible 
danger. 

(a) The court is requested to take judicial notice of Sen¬ 
ate Resolution 245 and this defendant’s Report in response 
thereto, both of which are public official documents pub¬ 
lished together as Senate Document No. 188, 74th Congress, 
2nd Session, and is hereto attached. Particular attention is 
directed to the last paragraph on page 6 which recites in 
part: “The Commission’s examination was conducted in 
the discharge of its duties under the Communications Act. 
Its employees completed their work in the telegraph offices 
on Januarv 3, 1936.” 
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Commercial Cable Company v. Burleson, supra; First 
National Bank v. Albright, 208 U.S. 548, 52 L. ed. 614, 28 
S. Ct, 349 (1908); United Verde Extension Mining Co. v. 
Howe, 8 F. (2d) 209 (C.C.A. 9th, 1925); Behre v. Anchor 
Ins. Co., 297 F. 986, 990 (C.C.A. 2d, 1924). 

IV. The court will not interfere with, nor enjoin, the ex¬ 
ercise of this defendant’s duties under the law, among 
which duties is the necessary examination of the original 
telegrams filed at the sending offices of the telegraph 
36 companies and the carbon duplicates at the receiv¬ 
ing offices of the telegraph companies. This duty 
and power is specifically and necessarily granted to this 
defendant by the Communications Act of 1934, particularly 
Section 220(c). 

(a) Judicial notice is requested of the fact that the origi¬ 
nal messages filed at the sending offices and the carbon 
duplicates at the receiving offices are the original and only 
records of the communications companies of the time and 
place of sending, time and place of receipt, number of 
words, and the amount charged or the basis of the charge 
for the transmission. Without access to the messages this 
defendant would be unable to exercise its regulatory duties. 

1. This defendant is empowered to examine telegrams in 
the offices of communications companies. 

Communications Act of 1934; Smith v. Interstate Com¬ 
merce Commission, 245 U. S. 33, 62 L. ed. 135, 38 S. Ct. 30 
(1917); United States v. Clyde S.S. Co., 29 F. (2d) 742, 
(S.D.N.Y. 1928); United States v. Clyde S. S. Co., (on ap¬ 
peal) 36 F. (2d) 691, (C.C.A. 2d, 1929); certiorari denied, 
281 U.S. 744, 74 L. ed. 1157, 50 S. Ct. 350; Interstate Com¬ 
merce Commission v. Chicago, R. I. & Pac. Ry., 218 U.S, 88, 
54 L. ed. 946, 30 S.Ct. 651 (1909). 

2. This defendant’s authority and duty to examine mes¬ 
sages of newspapers or newspaper publishers, when a 
proper occasion arises, is not a violation of the First 
Amendment to the Constitution of the United States nor 
any other provision of law’, for the reason that the First 
Amendment guarantees only against suppression or re¬ 
straint before publication. The powers and duties of this 
defendant to regulate communications companies do not 
conflict with the freedom guaranteed to the press. 

Toledo Newspaper Company v. United States, 247 U. S. 
420, 62 L. ed. 1187 (1918); Gitlow v. Kiely, 44 F. (2d) 227 
(S.D.N.Y. 1930). 
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3. The courts will assume that an investigation instituted 
by this defendant is proper. 

Smith v. Interstate Commerce Commission , supra. 

V. The bill of complaint, annexed affidavits, motion for 
preliminary injunction, and statement of points and author¬ 
ities, including the “Foreword”, fail to disclose a 

37 sufficiencv of fact to constitute a valid cause of action 

* 

for a preliminary injunction against this defendant, 

in that the pleadings and documents herein disclose that 

any participation of this defendant in examining messages 

in the offices of the communications companies was ordered 

as shown by its minutes, and was an official investigation 

under its dutv and authoritv as contained in the Communi- 
• * 

cations Act of 1934; and the preliminary injunction sought 
would prevent this defendant from performing the func¬ 
tions delegated to it under the Communications Act of 1934. 

WHEREFORE, the motion for a preliminary injunction 
should be denied- 

Respectfullv submitted, 

HAMPSOX GARY, 

CARL F. ARNOLD, 

JAMES A. KENNEDY, 

james l. McDowell, 

Attorneys for Defendants as Federal 
Co )n m u nications Commission. 

38 In the Supreme Court of the District of Columbia 

Holding an Equity Court 
No. 60937 in Equity. 

William Randolph Hearst, 959 Eighth Avenue, New York 
City, Plaintiff, 

v. 

Hugo L. Black, et al., Defendants . 

Affidavit 

Before me personally appeared Irvin Stewart, who on 
oath deposes and says that he is one of the Commissioners 
of the Federal Communications Commission, defendant in 
this cause; that the investigation of the Federal Communi¬ 
cations Commission in the Washington offices of the com¬ 
munications companies, referred to in plaintiff’s complaint 
in this suit, in which investigation the records, including 
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messages in the said Washington offices were examined by 
employees of the Commission, was concluded on January 3, 
1936; and that no further investigation or examination in 
said offices is planned or contemplated. 

IRVIN STEWART. 

Subscribed and sworn to before me this 26th day of 
March 1936. 

STEPHEN TUBY, JR] 

(Seal) Notary Public. 

10-22-S 


39 In the Supreme Court of the District of Columbia! 

Holding an Equity Court 
No. 60937 in Equity 
William Randolph IIearst, Plaintiff 

v. 

Hugo L. Black, et al ., Defendant. 

Affidavit 

Robert T. Bartley, being first duly sworn, deposes and 


says: 

That he is an employee of the defendant, the Federal 
Communications Commission and he is Director of the 
Telegraph Division of such Commission; that in his official 
capacity, he is custodian of all telegrams and messages or 
notes or copies of telegrams and messages which were pro¬ 
cured from the files of telegraph communication companies 
by the Federal Communications Commission during or pur¬ 
suant to the examination and investigation of the files and 
records of such companies referred to in the Bill of Com¬ 
plaint herein, and which are now in possession of such Com¬ 
mission. ! 

Affiant further deposes and says: 

That he has personally examined all such telegrams; and 
messages or copies thereof now in his possession and cus¬ 
tody as aforesaid, and as a result of such examination says 
to the best of his knowledge and belief, he now has in his 
possession no telegrams, messages or notes or copies of 
telegrams and messages which had passed between the 
'Plaintiff, William Randolph Hearst and his employees or 
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associates, or between employees and associates of the said 
William Randolph Hearst. 

ROBERT T. BARTLEY. 


Subscribed and sworn to before me this 26th day of 
March, A.D., 1936. 

! STEPHEN TUBY JR. 

(Seal) Notary Public. 

10-22-38 


40 In the Supreme Court of the District of Columbia 

Holding an Equity Court 
No. 60937 in Equity. 

William Randolph Hearst, 959 Eighth Avenue, New York 
City, Plaintiff , 

v. 


Hugo L. Black, et ah, Defendants. 

Affidavit 

Before me personally appeared Herbert L. Pettey who, 
on oath, deposes and says that he is Secretary of the Fed¬ 
eral Communications Commission, defendant in the above 
entitled suit; that the attached document entitled, “Alleged 
seizure of telegrams and records and telephone communi¬ 
cations”, Senate, Document No. 188, 74th Congress 2nd 
session, is a true and correct copy of the report of the Fed¬ 
eral Communications Commission to the United States 
Senate in response to Senate Resolution 245. 

Sgd. HERBERT L. PETTEY, 
Secretary, Federal Communications Commission. 

Sworn to and subscribed before me this 26th day of 
March, 1936. 

Sgd. IRENE M. DURGIN, 

(Seal) Notary Public for D. C. 

My commission expires July 11, 1938. 


74th Congress'! 
2d Session J 


SENATE 


Document 
No. 188 


ALLEGED SEIZURES OF TELEGRAMS AND 
RECORDS AND TELEPHONE 
COMMUNICATIONS 


LETTER 

FROM 

THE CHAIRMAN OF 

THE FEDERAL COMMUNICATIONS COMMISSION 

TRANSMITTING 

IN RESPONSE TO SENATE RESOLUTION No. 245 
A REPORT ON ALLEGED SEIZURES OF TELEGRAMS AND 
RECORDS AND TELEPHONE COMMUNICATIONS 



February 24 (calendar day, Mar. 17), 1936.—Ordered to lie 
on the table and be printed 


UNITED STATES 

GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1936 
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LETTER OF TRANSMITTAL 


Federal Communications Commission, 

Washington, D. C., March 16,1936. 
The honorable the President of the Senate, 

Washington, D. C. 

Sir: I have the honor to transmit herewith on behalf of the Federal 
Communications Commission a report pursuant to Senate Resolution 
245, Seventy-fourth Congress, second session. 

Respectfully submitted. 

Anning S. Prall, Chairman. 

; m 
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ALLEGED SEIZURES OF TELEGRAMS AND RECORDS AND 

TELEPHONE COMMUNICATIONS 


Report in Response to Senate Resolution 245, Seventy-fourth 

Congress, Second Session 

Senate Resolution 245 reads as follows: 

Resolved , That the Federal Communications Commission be, and the same is 
hereby, requested to report to the Senate all activities of its agents in any inspec¬ 
tion or alleged seizures of telegrams and records and telephone communications, 
or other private communications, to or from any point in the United States, or 
investigation of forged or destroyed telegrams; and that the Federal Communica¬ 
tions Commission inform the Senate by what authority and under what law and 
at whose directions this action of the Commission was taken. 

The following information is submitted in response to that 
resolution. 

Section 220 (c) of the Communications Act of 1934 is as follows: 

The Commission shall at all times have access to and the right of inspection 
and examination of all accounts, records, and memoranda, including all docu¬ 
ments, papers, and correspondence now or hereafter existing, and kept or re¬ 
quired to be kept by such carriers, and the provisions of this section respecting 
the preservation and destruction of books, papers, and documents shall apply 
thereto. The burden of proof to justify every accounting entry questioned by 
the Commission shall be on the person making, authorizing, or requiring such 
entry and the Commission may suspend a charge or credit pending submission 
of proof by such person. Any provision of law prohibiting the disclosure of the 
contents of messages or communications shall not be deemed to prohibit the 
disclosure of any matter in accordance with the provisions of this section. 

The file telegrams in the offices of the telegraph companies are the 
basic records of the telegraph companies, which are subject to in¬ 
spection by the Commission under section 220 (c). It is only by an 
inspection of the telegram itself that the Commission can determine 
that the telegraph company is obeying the law with respect to the 
proper charges, nondiscrimination in the order and method of han¬ 
dling telegrams, and observance of the company’s tariffs and the Com¬ 
mission’s regulations including that for the preservation of records. 

Testimony before the Senate Committee to Investigate Lobbying 
Activities under Senate Resolution 165 and Senate Resolution 184 
revealed the wholesale forgery of telegrams addressed to Congress. 
This revelation engaged the immediate attention of the Commission. 
The entire telegraph structure rests upon the faith which the recipient 
of a telegram can have that it was sent by the person whose name 
appears as the sender. There appeared to be no provision in the 
Communications Act prohibiting the forgery of telegrams. Forgery 
of telegrams on a large scale would seem to indicate the need for 
remedial legislation. Under section 4 (k) of the Communications 
Act the Commission has the duty of recommending to Congress such 
additional legislation relating to communications as it may deem 
necessary.. 

23641—36 4 3 . 1 
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Testimony before the Senate committee had also shown the destruc¬ 
tion of records. The Commission has no jurisdiction over the general 
destruction of copies of telegrams by the senders and receivers thereof, 
such as was revealed in the testimony. The evidence did reveal, 
however, that the copies in the possession of the telegraph companies 
had been burned in at least one instance. Such destruction is a penal 
offense under section 220 (e) of the Communications Act carrying a 
penalty consisting of a fine of not less than $1,000 or more than $5,000 
or imprisonment for not less than 1 year nor more than 3 years or 
both such fine and imprisonment. It is also contrary to regulations 
issued by the Interstate Commerce Commission and continued in 
force by the Communications Act. 

The chairman of the Senate committee made the following state¬ 
ment in the course of the hearings on July 23, 1935: 

In this connection, I think it might be proper to state that I have a letter from 
practically every section of the country—so many that it is impossible for this 
committee to investigate—from people stating that they have received letters 
indicating that they had sent telegrams when they had not sent telegrams. I 
do not know what to do unless we want to refer it to the Communications Com¬ 
mission. It is impossible for this committee to go into every one of even the 
letters that have been received up to date—people in every section of the United 
States, complaining and asking that we get the telegrams from various offices in 
order that we may investigate; so many that it is impossible for us to do it. 
(Hearings, p. 330.) 

That the telegraph companies were aware of the need for measures 
to protect the telegraph industry and telegraph users from the effect 
of forgery of telegrams is indicated by the following rules issued by 
Western Union in the latter part of July 1935, and communicated to* 
the Commission on July 24, 1935: 

The indentity of the person filing a message for transmission or his authority 
to sign the name of another to the message will not be questioned, unless the- 
circumstances under which the message is filed are such that there is reasonable 
ground to suspect that the message is unauthorized and is intended to per¬ 
petrate a fraud or deception on the addressee. If such fraud or deception is 
reasonably suspected, the authority of the person offering the message should be 
verified, or the message should be accompanied by a service message informing 
the addressee of the circumstances under which it was accepted. Examples: 

(1) A message offered by a person known to be A, signed B, directed to a bank, 
requesting the bank to honor jB’s draft in favor of A. 

(2) Messages offered in numbers, addressed to public officials, advocating or 
opposing official action, where the receiving clerk knows that the person filing 
the messages has taken the names of the reputed senders from a city directory 
or telephone book, or other similar sources, and he has reason to doubt that 
authority from such persons to sign their names to the messages has been ob¬ 
tained. 

The insufficiency of the rule is apparent. It is only fair to point 
out, however, that in many instances the proper method of dealing 
with the sending of unauthorized telegrams may be through the 
liability of the sender, which is beyond the power of the telegraph 
company. 

A report was made to the Commission of an attempt to determine 
the authenticity of 652 messages originating in Warren, Pa. Three 
hundred and fifty-five of the purported signers were interviewed; of 
those, 180 stated that they did not sign the telegrams or authorize 
the signature of telegrams purported to be signed with their names. 
The investigation further showed that another 30 of the persons whose 
names* were signed had moved from the city before the telegrams were 
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sent and that it was impossible to locate another 94 of the supposed 
senders. 

The Commission had no information with respect to forged tele¬ 
grams or the destruction of records, except that brought to light as a 
result of the revelations before the Senate committee. ‘Its duty to 
pursue the matter seemed clear. On July 23, 1935, the telegraph 
division sought additional information in an attempt to find out how 
widespread the forgery was and to what extent illegal destruction of 
records had taken place. The telegraph companies were requested to 
furnish information in reply to specific questions involving the forgery 
of telegrams and destruction of records. The replies were unsatis- 
factoiy. They did make it apparent, however, that the discovery 
of the scope of the forgeries of telegrams could not be effected through 
inquiries addressed to the telegraph companies. We considered it 
our duty to make a thorough investigation. 

The Commission’s staff is too small to permit it to make an ex¬ 
tensive investigation of the type necessary to verify the indicated 
scope of the forgeries of telegrams revealed by the Senate committee 
or to determine that records have been preserved as required by law. 
The most complete information on the subject was in the possession 
of the Senate committee and the practical way to secure additional 
information was in the further investigations by that committee. 
We were informed that the committee had obtained large numbers of 
telegrams from the telegraph companies pursuant to subpenas and 
that it was contemplating the issuance of other subpenas. It was 
clear that the Commission’s study and the investigation being made 
by the Senate committee, while for entirely different purposes, par¬ 
alleled each other to an extent. In order to secure information with 
the least possible disruption of the business of the telegraph companies 
it was agreed that the separate studies of the Commission and of the 
committee to be made in Washington should be coordinated. The 
Commission formally authorized this procedure in the following min¬ 
ute entry of September 26, 1935, which has been a matter of public 
record from the date on which the action was taken: 

The Commission authorized Commissioner Stewart to detail a member of the 
Commission’s staff to work with examiners from Senator Black’s investigating 
committee in an examination of the messages and records in the Washington 
offices of the telegraph companies, relating to lobbying activities which are being 
investigated by the Senate committee, the records and messages to be made 
available in the name of the Federal Communications Commission. 

The Co mm i s sion’s studies in this respect have been confined to 
Washington. 

The Senate committee issued subpenas calling upon the telegraph, 
companies to produce telegrams in the Washington offices within the 
scope of the resolution creating the committee. The subpenas. 
having been served upon the companies, the Senate committee in¬ 
vestigators, pursuant to advance notice given the companies and 
acting under the subpenas, entered the Washington offices of the- 
telegraph companies at the same time as the employees of the Com¬ 
mission. - There, messages were called for by the Commission’s, 
employees, who inspected them for irregularities under the Com¬ 
munications Act. 
r * The Commissic 
of the/tariffs filed 
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•of telegrams or destruction of records; for any changes since January 
1, 1935, in practices followed by the companies; for any unusual 
handling of telegrams; for any irregularities in charges; for any 
irregularities in the handling of night letters contrary to tariff filings; 
and.to note the method of handling of books of messages. The Com¬ 
mission's employees copied approximately 65 telegrams, which were 
representative of hundreds of telegrams showing on their face either 
irregularities in handling or the existence of practices which need 
further study by the Commission for the protection of the public and 
in the interest of an efficient telegraph industry. 

The assertion that has been made that every telegram passing 
through Washington between the dates covered by the Senate com¬ 
mittee's subpenas was read by the Commission’s employees is 
without foundation in fact. Such a procedure would have taken the 
Commission personnel assigned to the task many years. 

After the Commission's employees had completed their inspection, 
the telegrams were examined by the Senate committee investigators 
pursuant to the Senate committee's subpenas. The Senate com¬ 
mittee investigators desired for the use of the Senate committee 
•copies of certain telegrams, the originals of which were covered by 
their subpenas. At the request of the Commission's employees, 
•copies of these telegrams, covered by the Senate committee's sub¬ 
penas, were made by the telegraph companies, and the copies so 
made were turned over to the Senate committee investigators by the 
Commission's employees. 

The Commission's examination w'as conducted in the discharge of 
its duties under the Communications Act. Its employees completed 
their wrork in the telegraph offices on January 3, 1936. The coopera¬ 
tion between the Commission's employees and the Committee 
investigators was such as was natural between men in the same 
room, inspecting the same telegrams under unchallenged, though 
separate, authority. The work of the Commission's employees in 
this connection has brought to light several aspects of the practices 
of the telegraph companies which must be further studied to correct 
discrimination and irregularities. It also revealed the destruction by 
one telegraph company of all cash messages filed on March 5, 1935, 
and April 15, 1935, contrary to the Commission's regulations. 

In conducting this investigation, the Commission had no more than 
two employees simultaneously in any office. The time consumed by 
the investigation and the number of employees engaged were as follows: 


Western Union: Employees 

Oct. 5-16, 1935. 1 

Oct. 17 and 18, 1935... 2 

Oct. 19-Nov. 14, 1935.1.... 1 

Nov. 15-18, 1935......... 2 

Nov. 19 and 20, 1935..... 1 

Nov. 21-Dec. 17, 1935__. 2 

Dec. 18-21, 1935......... 1 

Dec. 22-26, 1935.......... 2 

Postal Telegraph: Nov. 21, 1935-Jan. 3, 1936___ 1 

JR. C. A. Communications: Dec. 30, 1935-Jan. 2, 1936_ 2 


The debate in the Senate in connection with the consideration of 
Senate Resolution 245 indicates that the above described activities 
are those in which the Senate is .interested. In order that the terms 
of the resolution may be fully met, however, there is attached a list 
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•of the other activities of the Commission under the Communications 
Act which appear to be called for by the resolution. These activities 
have been initiated by the Commission from time to time since its 
creation; none of them have any connection with the activities of 
any other governmental agency. 


APPENDIX 

Traffic or Classification Study, Western Union and Postal 

Telegraph Offices, Washington, D. C., February and 

March 1935 

On or about February 11, 1935, employees of the Commission 
entered the offices of the Western Union Telegraph Co. and the 
Postal Telegraph-Cable Co., at Washington, D. C., for the purpose of 
making certain traffic studies in connection with Telegraph Division 
Order No. 12. The information gathered was based on 1 day’s busi¬ 
ness at each of these offices and had to do with a study of the various 
classifications of telegraph service as authorized by section 201 (b) 
of the act. 

In studying traffic at these two offices, for the test period selected, 
these employees obtained such information as the number of messages 
transmitted pertaining to the various classifications of service, trans¬ 
mission by hours, average number of words, charges, elapsed time in 
transmittmg such messages, etc. The information so obtained was 
reduced to tabular form and introduced as an exhibit in the hearing 
under Telegraph Division Order No. 12. 

Traffic and Cost Survey, Western Union, New York, N. Y., 
February 1935, Chicago, III., March 1935 

On or about Februaiy 16, 1935, two employees of the Commission 
proceeded to the offices of the Western Union Telegraph Co. at New 
York, N. Y., for the purpose of examining existing records kept by 
the company reflecting traffic information desired by the Commission 
in connection with Telegraph Division Order No. 12, relating partic¬ 
ularly to the several classes of telegraph service rendered by this 
carrier. During this visit the accountants of this Commission made 
certain preliminary surveys of available cost data relating to the 
various classifications of services and the practicability of deter¬ 
mining such costs for the guidance of the Commission. The visit to 
the New York office occupied approximately 3 days. A similar 
visit of short duration was made by an employee to the office of the 
Western Union Telegraph Co., at Chicago, Ill., on or about March 9, 
1935. 

General Examination of Accounts, Aeronautical Radio, Inc., 
Washington, D. C., April and May 1935 

On or about April 25, 1935, two accountants from the Commission 
entered the offices of Aeronautical Radio, Inc., Washington, D. C., 
for the purpose of making a general examination of the accounts and 
records kept by that, company with a particular view to-developing 
information necessary for the Commission to prescribe suitable records 
and accounts as authorized by section 220 of the act. Information 
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was also obtained with reference to the classifications of services and 
traffic handled by that company. 

General Examination of Accounts of Tropical Radio Telegraph 
Co., Boston, Mass., May to August 1935; R. C. A. Communi¬ 
cations, Inc., and Radiomarine Corporation of America, 
New York, N. Y., Commenced January 1936, Still in Progress; 
Press Wireless, Inc., Chicago, III., August to November 1935 

Several accountants from the Commission entered the above-named 
offices of the companies and made a general examination of their 
accounts and records for the particular purpose of securing informa¬ 
tion necessary for the Commission to consider in determining suitable 
accounts to be prescribed for these and similar companies and to 
secure other necessary information with reference to the traffic and 
operations of the companies. This is an important examination in 
view of the fact that no system of accounts has yet been prescribed 
for carriers engaged in radio-communication service. 

In all these examinations, particular attention was given to plant 
and expense accounts which may affect directly the rates charged 
the public by these companies and with a particular view to determin¬ 
ing an appropriate accounting system or systems to be prescribed for 
use by these carriers. 

American Companies Within the International Telephone 
& Telegraph System, Commenced October 1935, Still in 
Progress 

On or about October 26,1935, several accountants of the Commission 
entered the offices of International Telephone & Telegraph Corpo¬ 
ration and affiliated American companies, at New York, N. Y., and 
have since pursued an examination of the accounts and records of 
the American companies within the International Telephone & Tele¬ 
graph System, for the general purpose of developing information 
relating to transactions entered into by common carriers subject to- 
the jurisdiction of this Commission which relate to the furnishing of 
equipment, supplies, research, services, finances, credit, or personnel, 
or which may affect the charges made, or to be made, and the services 
rendered, or to be rendered, by such carriers, in wire or radio com¬ 
munication subject to the act. This examination will also disclose 
the extent to which these companies have complied with accounting 
regulations prescribed by the Interstate Commerce Commission and 
now in effect and other information authorized by the act. 

General Examination of Accounts of the Western Union 
Telegraph Co., New York, N. Y., Commenced May 1935; 
Will be Closed in March 1936 

On or about May 29, 1935, several accountants of the Commission 
entered the offices of the Western Union Telegraph Co., at New 
York, N. Y., for the purpose of making a generaf examination of the 
accounts, records, and memoranda of that company as authorized by 
section 220 of the act. The principal objective of this examination 
was to determine the extent to which this carrier had complied with 
the provisions of the Uniform System of Accounts for Telegraph and 
Cable Companies, which was prescribed by the Interstate-Commerce 

■'.. 48 ’ : 





45 

ALLEGED SEIZURES OP TELEGRAMS AND RECORDS ; 7 

Commission, effective on January 1, 1914, and which is still in effect. 
Particular attention is paid to the plant and expense accounts or 
other accounts which may have a direct bearing upon the rates charged 
the public for telegraph services performed by this company. Con¬ 
sideration is being given to needed changes in the existing Uniform 
System of Accounts for Telegraph Companies. 

Quality of Telegraph Service of Telegraph Companies at 

New York, N. Y., October 1935 

On or about October 23,1935, employees of the Commission entered 
the offices of several telegraph companies at New York, N. Y., for a 
period of 2 days for the purpose of making a preliminary examination 
of such records as are maintained by these carriers with reference to 
the handling of traffic and particularly with reference to speed of 
service, etc. This was in connection with the general consideration of 
the classifications of telegraph services and of regulations and prac¬ 
tices affecting the public. I 

Classification and Depreciation of Properties of Radiotele¬ 
graph Companies, New York, N. Y., Commenced February 
1936; will be Completed in March 1936 

On or about February 23, 1936, two accountants from the Com¬ 
mission entered the offices of the several radiotelegraph carriers in 
and near New York N. Y., for the purpose of securing information 
necessary in drafting a uniform system of accounts for such companies 
and particularly for the purpose of determining a proper classification 
of depreciable property. The companies visited were Globe Wireless,. 
Ltd.; Mackay Radio & Telegraph Co. (Delaware); Press Wireless,. 
Inc.; and R. C. A. Communications, Inc. 

Aeronautical Radio, Inc., January and February 1936 

An examination of the types of radiotelegraph messages sent by 
Aeronautical Radio, Inc., was made from a file of such messages sub¬ 
mitted to the Commission at its offices in Washington. This exam¬ 
ination was made to determine whether the messages in question 
were properly sent under the classification of safety of life and prop¬ 
erty m the air in accordance with the limitations of the license of 
that company. 

Study of Handset Cost, Western Electric Co., Inc., New York,. 

N. Y., February 1935 

On or about February 4, 1935, employees of the Commission 
entered the offices of the Western Electric Co., Inc., New York,. 
N. Y., to make a preliminary cost survey relating to the manufacture 
of telephone handsets. 

Cost of Manufacturing Telephone Cable, Western Electric 
Co., Inc., Point Breeze (Baltimore), Md., April-June 1935 

- On or about April 8, 1935, several employees of the Commission 
entered the offices of the Western Electric Co. at Point Breeze (Balti¬ 
more), Md., and, at certain times during this period, the offices of 
this company at New York, N. Y., for the purpose of dete rminin g 
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the cost of manufacturing telephone cable to be used in the con¬ 
struction of the Dover-Salisbury cable line by Bell System companies. 

Other miscellaneous contacts were made with representatives of 
the interested telephone companies and Western Electric Co., Inc., 
with reference to the determination of prices of telephone cable used 
in the Dover-Salisbury construction, on or about March 25, 26, and 
29, 1935, and in connection writh completion reports relating to this 
construction job, on or about January 10 and 11, 1936. 

Maintenance and Depreciation of Telephone Plant, Diamond 

State Telephone Co., Philadelphia, Pa.; the Chesapeake & 

Potomac Telephone Co. of Baltimore City, Baltimore, Md., 

June to August 1935 

Beginning on or about June 5, 1935, accountants from the Com¬ 
mission visited the offices of the Diamond State Telephone Co. at 
Philadelphia, Pa., and the Chesapeake & Potomac Telephone Co. of 
Baltimore City at Baltimore, Md., for the purpose of investigating 
the cost of maintenance of telephone plant used in interstate toll 
service and particularly for the purpose of analyzing certain depre¬ 
ciation and maintenance accounts relating to telephone plant. 

Miscellaneous 

In addition to the above, there have been a large number of routine 
inspections of logs and message files of radio stations to determine 
whether the stations were operating in accordance with their licenses, 
or to determine in cases of accident to ships or aircraft whether full 
use was made of the radio facilities and to ascertain the cause of any 
failure of such facilities to function properly. 

There has also been an inspection of the records of certain lessees 
of telegraph lines, voluntarily submitted to the Com mi ssion by the 
lessees to assist it in its consideration of leased-line practices. 

Special Telephone Investigation 

The foregoing covers all activities of the agents of the Commission, 
in accordance with Senate Resolution No. 245, and which have been 
carried on by the regular departments of the Commission. Public 
Resolution No. 8 of the Seventy-fourth Congress (S. J. Res. 46) 
authorizes and directs the Federal Communications Commission to 
investigate and report on the American Telephone & Telegraph 
Co. and on all other companies engaged directly or indirectly in 
telephone communication in interstate commerce, including all 
companies related to any of these companies through a holding-com¬ 
pany structure, or otherwise. Pursuant to the foregoing resolution, 
the Commission, through its telephone division, is making an extensive 
investigation which will be reported upon separately to the Congress 
from time to time. In this special telephone investigation, books 
and records of the American Telephone & Telegraph Co. and its 
subsidiaries are being examined by accountants and other employees 
of the Commission, and engineering studies are being made, to advise 
the Congress of the matters which it directs the Commission to in¬ 
vestigate. 


o 

50 




WILLIAM RANDOLPH HEARST VS. HUGO L. BLACK, ET AL. 47 

51 In the Supreme Court of the District of Columbia; 

Holding an Equity Court 
No. 60937 in Equity. 

William Randolph Hearst, Plaintiff , 

v. 

Hugo L. Black, et al., Defendants. 

Receipt of Service 

Received a copy of the foregoing statement of points and 
authorities and affidavits, all in behalf of defendants Ann- 
ing S. Prall, Irvin Stewart, Eugene 0. Sykes, Thad H. 
Brown, Paul A. Walker, Norman S. Case, and George 
Henry Payne, as Federal Communications Commission. 
March 26, 1936. 

ELISHA HANSON, 
Attorney for Plaintiff. 

Copy received subject to the special and limited appear¬ 
ance heretofore entered which is hereby reserved this March 
26, 1936. V | 

Crampton Harris as special attorney for Hugo L. Black, 
Sherman Minton, Lewis B. Schwellenbach, Lynn J. Frazier 
and Ernest W. Gibson as members of Special Committee of 
the United States Senate appointed pursuant to resolutions 
165 and 184 of the Seventv Fourth Congress 1st Session, 
appearing specially for the purposes heretofore stated in 
motion to dismiss and for no other purpose. 

52 Filed March 26 1936. : 

Special Appearance in Motion to Dismiss for Want 

of Jurisdiction 

To the Supreme Court of the District of Columbia : 

On behalf of Hugo L. Black, a Member of the United 
States Senate, Sherman Minton, a Member of the United 
States Senate, Lewis B. Schwellenbach, a Member of the 
United States Senate, Lynn J. Frazier, a Member of the 
United Senate, and Ernest W. Gibson, a Member of the 
United States Senate, named as defendants in the above- 
styled cause, as Member of a Special Committee of the 
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United States Senate pursuant to Resolutions 165 and 184 
of the Seventy-fourth Congress, First Session, I enter my 
special appearance in the above-entitled cause for the sole 
and limited purpose of objecting to the jurisdiction of this 
court and do move this court to dismiss the Bill of Com¬ 
plaint for want of jurisdiction apparent upon the face of 
the Bill of Complaint. Under the limited appearance afore¬ 
said attorney for said defendants respectfully assign the 
following separate and several grounds for this motion: 

1. This court is without jurisdiction of these de- 

53 fendants as charged in the Bill of Complaint. 

2. This court is without jurisdiction of the subject 
matter of the Bill. 

3. This court is without jurisdiction to entertain a suit 
against the United States Senate. 

4. This court is without jurisdiction to entertain a suit 
against the select committee of the United States Senate 
named in the Bill of Complaint. 

5. This court is without jurisdiction to entertain a Bill to 
enjoin these defendants as the component members of the 
select committee of the United States Senate appointed 
pursuant to Resolutions 165 and 184, Seventy-fourth Con¬ 
gress, First Session. 

6. This court is without jurisdiction to entertain a Bill 
to enjoin the United States Senate from dicharging and 
performing its constitutional function as an integral part 
of the Congress of the United States. 

7. This court is without jurisdiction to entertain a Bill 
to enjoin this select committee of the United States Senate 
from dicharging and performing its constitutional function 
as an integral part of the Senate and Congress of the 
United States. 

8. This court is without jurisdiction to entertain this Bill 
to enjoin these defendants as members of the select com¬ 
mittee of the United States Senate appointed pursuant to 
Senate Resolutions 165 and 184, Seventy-fourth Congress 
from discharging and performing their constitutional func¬ 
tion as members of said committee as an integral part of 
Senate and Congress of the United States. 

9. This court is without jurisdiction to hinder, in- 

54 terfere with, supervise, guide, direct or control the 
United States Senate in the performance of its legis- 
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lative functions as a part of the Congress of the United 
States. 

10. This court is without jurisdiction to hinder, interfere 
with, supervise, guide, direct or control this select commit¬ 
tee of the United States Senate aj)pointed pursuant to 
Resolutions 165 and 184, Seventy-fourth Congress, First 
Session, in the performance of its legislative function as an 
integral part of the Senate and Congress of the United 
States. 

11. This court is without jurisdiction to hinder, interfere 
with, supervise, guide, direct or control these defendants 
as the members of the select committee of the United States 
Senate appointed under Senate Resolutions 165 and 184, 
Seventy-fourth Congress, First Session, in the performance 
of their legislative functions as members of said select com¬ 


mittee and as an integral part of the Senate and Congress 
of the United States. 

12. The bill seeks to invoke an unconstitutional restraint 
by this court upon the United States Senate in the per¬ 
formance of its functions as a part of the legislative branch 
of the Government of the United States and therebv seeks 
to have this court exceed its jurisdiction. 


13. The Bill seeks to invoke an unconstitutional super¬ 
vision by this court upon the United States Senate in the 
performance of its functions as a part of the legislative 
branch of the Government of the United States and" thereby 
seeks to have this court exceed its jurisdiction. 

14. The Bill asks the court to exceed its jurisdiction and 
to violate Article 1, Section 6, Clause 1 of the Constitution 
of the United States, reading as follows: “and fori any 
Speech or Debate in either House, they shall not be ques¬ 
tioned in anv other Place.” 

15. This court is without jurisdiction to prohibit 
55 or restrain these defendants from exercising to the 
fullest their absolute right to free discussion on the 
“floor of the Senate of the United States. 

16. This court is without jurisdiction to prohibit or re¬ 
strain these defendants from exercising to the fullest their 
constitutional right to discuss evidence in Senate committee 
meetings which they believe should be considered in deter¬ 
mining legislation for the people of the United States. 





50 WILLIAM RANDOLPH HEARST VS. HUGO L. BLACK, ET AL. 


17. This court is without jurisdiction to interfere with the 
process of legislation by telling these defendants what in¬ 
formation and knowledge in their possession they can use 
or must not use in the performance of their legislative 
duties as members of the Senate of the United States. 

18. This court is without jurisdiction to interfere with 
the process of legislation by telling these defendants what 
communications they can make or must not make in the 
performance of their legislative duties as members of the 
Senate of the United States. 

19. The Bill asks the court to go wholly and completely 
without and beyond its jurisdiction and violate the provi¬ 
sions of Article 1, Section 1 of the Constitution of the j 
United States, reading as follows: “All legislative powers 
herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Repre¬ 
sentatives.’’ 

20. The Bill asks the court to go wholly and completely 
without and beyond its jurisdiction and exercise a legis¬ 
lative function by substituting the judgment and discretion 
of the court for that of these defendants as Senators in the 
performance and discharge of their legislative functions 
and for the judgment of the United States Senate, as a 
whole, in passing upon the evidence to be considered by the 
Senate in determining what legislation should be enacted 
for the benefit of the people of the United States. 

21. The Bill asks the court to go wholly and com- 
56 pletely without and beyond its jurisdiction and vio¬ 
late the provisions of Article 1, Section 5, Clause 2 
of the Constitution of the United States, which reads as 
follows: 44 Each House may determine the rules of its pro¬ 
ceedings. ’ ’ 

22. This court is without jurisdiction over these defen¬ 
dants for that they are charged as a part of the Senate of 
the United States and the Senate of the United States can¬ 
not be made a party to any suit. 

23. This court is without jurisdiction because a select 
committee of the United States Senate is neither a natural 
person nor a legal entity such that it can be made a party 
defendant in any cause in equity. 

24. This court is without jurisdiction to interfere with 
the process of legislation by telling these defendants and 
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the United States Senate what evidence they shall use in 
determining what legislation should be enacted for the bene¬ 
fit of the people of the United States. 

25. Ground 25 stricken before service or filing. 

26. The Bill affirmatively asks this court to exceed its 
jurisdiction and appropriate for itself a power not granted 
to it under the Constitution and to attempt to take by 
judicial decree a power expressly granted to the Congress 
alone by the Constitution of the United States. 

27. It affirmatively appears that the relief prayed for 
calls for supervision by the court of the performance of 
legislative functions of the government. 

28. It affirmatively appears that the suit is in substance 
a suit against the United States without appearing that the 
United States Government has consented to be sued; 

The said defendants, aforesaid, respectfully repre- 

57 sent to the court its lack of jurisdiction and submit 

that the bill should be dismissed. I 

Dated, March 26, 1936, Washington, D. C. 

(Signed) CBAMPTON HARRIS. 

Special Attorney for Hugo L. Black, Sherman Minton, 
Lewis B. Schwellenbach, Lynn J. Frazier and Ernest W. 
Gibson, as members of a Special Committee of the United 
States Senate appointed pursuant to Resolutions 165 and 
184, the Seventy-fourth Congress, First Session, appearing 
specially for the purposes hereinbefore stated and for no 
other purpose. 

Office and Post Office Address: 

Room 160, Senate Office Building, 
Washington, D. C. 

58 To the Plaintiff, 

William Randolph Hearst 

You are hereby notified that the foregoing motiou and 
the attached statement of points and authorities in sup¬ 
port thereof will be forthwith filed in the Supreme Court 
of the District of Columbia in accordance with Law Rule 
32, and that, if you desire to oppose the same, you are re¬ 
quired, within five days to file in reply a statement of the 
points and authorities upon which you rely and to serve a 
copy thereof upon the attorney for the defendants named 
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as members of the Special Committee of the United States 
Senate under resolutions 165 and 184, Seventy-fourth Con¬ 
gress, First Session. 

(Signed) CRAMPTON HARRIS, 
Appearing specially for the limited pur¬ 
pose aforesaid, 

Attorney for defendants Hugo L. Black, 
Sherman Minton, Lewis B. Scliwellen- 
bach, Lynn J. Frazier and Ernest W. 
Gibson, as members of the Special 
Committee of the United States Senate 
under resolutions 165 and 184, Sev¬ 
enty-fourth Congress, First Session. 

Received a copy of the foregoing Motion and attached 
statement of points and authorities in support thereof this 
26th day of March, 1936. 

ELISHA HANSON, 
Attorney for Plaintiff. 

59 Statement of Points and Authorities in Support of 
Motion to Dismiss in Special Appearance of Defen¬ 
dants Charged as Members of United States Senate 
Committee pursuant to Resolutions 165 and 184, Sev¬ 
enty-Fourth Congress, First Session. 

Filed March 26 1936 

******** 


Point One 

The Government of the United States is divided into three 
great branches, Legislative, Executive and Judicial. All 
legislative powers are vested in “a Congress of the United 
States, which shall consist of a Senate and a House of Rep¬ 
resentatives. ’ 9 


Const., Art. 1, Sec. 1. 

Point Two 

The separation of powers is mandatory. It is not a 
matter of choice or discretion. The most solemn enactment 
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of Congress can not delegate its legislative powers to the 
executive or the judiciary. 


Field vs. Clark 143 U.S. 649 at 692-694. 

Panama Refining Co. vs. Ryan 293 U.S. 388 at 418, 420, 


421, 430. 

Schlechter Poultry Cory. vs. U. S. 295 U. S. 495 at 529, 
530, 539, 541 and 542. j 

Muskrat vs. U. S. 219 U.S. 346 at 355, 356, 361, 362. 


Point Three 


The Supreme Court of the United States has steadfastly 
refused to encroach upon either the executive or legislative 
branches of government. The underlying wisdom of the 
constitutional separation has been expressed clearly. We 
refer to: j 

i 

O’Donoghue vs. U. S. 289 U.S. 516 at 530. 

Humphrey’s Executor vs. U. S. 295 U.S. 602 at 630. 

Point Four i 

The reasoning which prevents judicial encroachment 
upon the executive applies with equal force to any requested 
encroachments upon the legislative branch of gov- 
60 eminent. It is important to read therefore: 

Marbury vs. Madison 1 Cranch 137. 

Mississippi vs. Johnson 4 Wallace 475. 

Weeks vs. U. S. 277 Fed. 594 at 599 (Ct. App. D.C.) j 

Point Five 

No court can constitutionally exercise the legislative 
functions. Neither will the courts interfere with or re¬ 
strain, control or direct the progress of legislation. 

McChord vs. L. & N. 183 U.S. 483 at 495-7. 

Commercial Trust Co. vs. Miller 262 U.S. 51. 

Keller vs. Potomac Electric Co. 261 U. S. 428 at 440, 444. 

Pennsylvania vs. Whelling Bridge Co. 13 How. 518 at 592 
per Taney C. J. 

Prentis vs. Atlantic Coast Line 211 U.S. 210 at 225. 
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Point Six 

Whenever litigants have asked the courts to interfere 
with the progress of legislation in any of its stages the 
courts have refused to do so. 

State ex rel Pleasant vs. Hardy 157 Sou. 130 at 134 
(Louisiana). 

State vs. Superior Court 159 Pac. 92 at 94. 

State vs. Bd. of Com. of Indian River County 138 Sou. 
625 at 628 (Fla.) 

Diefendorf vs. Gallet 10 Pac. (2) 307. 

Fergus vs. Marks 152 X.E. 557 (321 Ill. 510). 

Point Seven 

The Senate of the United States has the unquestioned 
power to appoint committees to conduct fact-finding in¬ 
vestigations. They are a necessary incident to the Legis¬ 
lative function. 

Ayiderson vs. Dunn 19 U.S. 204. 

Kilbourn vs. Thompson 103 U.S. 168 in re Chapman 166 
U.S. 661. 

Hale vs. Henkel 201 U.S. 43. 

Marshall vs. Gordon 243 U.S. 521. 

McGrain vs. Daugherty 273 U.S. 135. 

Barry vs. Cunningham 279 U.S. 597. 

Sinclair vs. U.S. 279 U.S. 263. 

Jurney vs. McCracken 294 U.S. 125. 

61 Point Eight 

A select committee of the United States Senate is a part 
of the Senate. 

McGrain vs. Daugherty 277 U.S. at 156. 

Point Nine 

The Constitution provides as to members of Congress 
that “for any Speech or Debate in either House, they shall 
not be questioned in any other Place.’’ Art. 1, Sec. 6, Cl. 1. 

The absolute freedom from question thus given is not 
confined to the floor alone. It extends to things generallv 
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done in a session of the House by one of its members in 
relation to the business before it. 


Kilbourn vs. Thompson 103 U. S. 204. 

Coffin vs. Coffin 4 Mass. 1. i 

Cochran vs. Couzens 42 Fed. (2) 789 (certiorari denied 
282 U.S. 874). 


Point Ten 


A bill for an injunction which shows on its face that it 
asks the court to exercise an executive (or legislative) func¬ 
tion should be dismissed for want of jurisdiction. 

T vans continental & Western Air vs. Farley 71 Fed. (2) 
288 (2nd Circuit). 

Boeing Air Transport vs. Farley 75 Fed. (2) 765 (Ct. 
App. D.C.) 

See generally: 

Sou. Pac. Co. vs. Denton , 146 U. S. 202 at 206. j 

Coal Co. vs. Blatcliford 78 U. S. 172 at 178. 

Alton B. Co. vs. U.S. 58 Fed. (2) 399. 

Point Eleven 

The courtslook through form to see who is the real party 
defendant. If it is the United States in fact though not in 
name the suit can not be maintained unless the United 
States has consented to be sued. 


Louisiana vs. McAdoo 234 U.S. 627. i 

Boeing Air Transport vs. Farley 75 Fed. (2) 765. 

Wells vs. Roper 246 U.S. 335 in re Avers 123 U.S. 
62 443. | 

Hagood vs. Southern 117 U.S. 52. 

Point Twelve 


A special committee of the Senate is a part of the Senate. 
It is neither a natural person nor a legal entity. It can 
neither sue nor be sued without express authority of the 
United States Senate. 


Reed vs. County Commissioners 277 U.S. 376. 
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Respectfully submitted subject to the limited appearance 
hereinabove set forth. 

CRAMPTON HARRIS, 
Special Attorney for Hugo L. Black, 
Sherman Minton, Lewis B. Schwellen- 
bach, Lynn J. Frazier and Ernest W. 
Gibson, as members of a Special Commit¬ 
tee of the United States Senate appointed 
pursuant to Resolutions 165 and 1S4, the 
Seventy-fourth Congress, First Session, 
appearing specially for the purpose here¬ 
inbefore stated and for no other purpose. 

Office and Post Office Address: 

Room 160, Senate Office Building, 

1 Washington, D. C. 

63 Statement of Points and Authorities in Opposition 
to Motion to Dismiss Bill of Complaint for Lack of 
Jurisdiction 

Filed March 31 1936 

***** **# 

Comes now William Randolph Hearst, plaintiff in the 
above entitled suit, and files this his statement of points and 
authorities in opposition to the motion of defendants Hugo 
L. Black, Lewis B. Schwellenbach, Sherman Minton, Lynn 
J. Frazier, and Ernest W. Gibson to dismiss the Bill of Com¬ 
plaint for want of jurisdiction. 

I. 

This action is justiciable in accordance with Article III, 
Section 2, of the Constitution of the United States. 

Article III, Section 2, provides that 
“The judicial power shall extend to all Cases, in Law and 
Equity, arising under this Constitution. . 

II. 

A court of equity has power to restrain unconstitutional 
acts of a committee of the Congress or an individual member 
thereof. 

Nowhere in the Bill of Complaint is there any chal- 

64 lenge of the right of either House of Congress to 
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exercise in a proper manner the implied and auxiliary 
powers of Congress to make an investigation so as to ob¬ 
tain information for a legislative purpose. ! 

"W hat the Bill of Complaint does challenge, however, is 
the attempt of the Committee members, defendants herein, 
to traduce sacred provisions of the Constitution ofj the 
United States and set themselves up as sole judges of their 
acts. 


The fundamental issue in this case is whether the Com¬ 
mittee can commit acts which the Constitution forbids 'and 
reserve to itself the sole power to pass upon the lawfulness 
of its acts. ; 

The Committee has no such power. The courts can re¬ 
strain it from attempts to exercise such a power. Marbury 
v. Madison , 1 Cranch 137; Kilbourn v. Thompson, 103 U. S. 
168; Valley Paper Co. v. Smoot , et al., 37 Wash. L. Rep. 170; 
McGrain v. Daugherty, 273 U. S. 135; Sinclair v. United 
States, 279 U. S. 263; Interstate Commerce Commission v. 
Brim son, 154 U. S. 447; In Re Pacific R. Commission, 32 
Fed. 241; Harriman v. Interstate Commerce Commission, 
211 U. S. 407; Federal Trade Commission v. American To¬ 
bacco Co., 264 U. S. 298. 


III. 


The powers of Congress, as enumerated or implied in 
Article I, are subject not only to the limitations set forth in 
Section 9 of Article I, but also to the limitations in the First, 
the Fourth and the Fifth Amendments. 

McCulloch v. Maryland, 4 Wheat. 316; Evans v. Gore, 253 
U. S. 245; O’Donoghue v. United States, 289 U. S. 516; Kil¬ 
bourn v. Thompson, supra; Federal Trade Commission v. 
American Tobacco Co., supra; McGrain v. Daugherty, su¬ 
pra; Sinclair v. United States, supra; Near v. Minnesota, 
283 U. S. 697; Grosjean v. American Press, Incj, et 
65 cd., 80 L. ed. Adv. Op. 459 (February 10, 1936) Wil¬ 
loughby, The Constitution of the United States (2d 
ed. 1929), Sec. 345; 22 Illinois L. Rev. 194 (1927). 

IV. 

The essential rights of the people, as embraced in the 
First, the Fourth a'nd the Fifth Amendments are secured 
against legislative ambition. 
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Report on the Virginia Resolutions, Madison’s Works, 
Yol. 4, p. 543; Charles Warren, The Making of the Consti¬ 
tution , ]>. 769; The Federalist , Xos. 47 et seq.; Thomas Jef¬ 
ferson, Xotes on the State of Virginia, p. 195. 

V. 

Congressional investigatory activities are reviewable by 
the courts. 

Kilbourn v. Thompson; McGrain v. Daugherty; Sinclair 
v. United States, all supra. 

VI. 

Liberties of the citizens as guaranteed by the Constitu¬ 
tion depend on enforceable restraints against abuses of 
power. Therefore, an improper exercise of congressional 
investigatory powers, doing and threatening irreparable 
damage can be restrained by the courts in an equity pro¬ 
ceeding where there is no adequate remedy at law. 

Neither House of Congress is the final arbiter of its own 
powers where private rights and liberties of citizens are at 
stake. Otherwise, the dominance of the legislative branch 
of the government over both the executive and judicial de¬ 
partments would be absolute. And the citizens of this coun¬ 
try would be subject to a parliamentary dictatorship 
66 from the excesses of which there could be no relief. 
To illustrate: 

Among the powers specifically denied Congress in Article 
I, Section 9, is the suspension of the writ of habeas corpus, 
except in times of rebellion or invasion. If the contention 
of defendants who have moved to dismiss be correct, then 
we have had our liberties destroyed and are back in the pre¬ 
revolutionary days of George III, Lord Halifax and other 
oppressors of liberty. It must not be forgotten that when 
John Wilkes was arrested in England under a writ of at¬ 
tachment, a writ of habeas corpus was granted but those 
who had seized him defeated the writ by transferring the 
custody of his person to others. 

A second writ was granted and upon hearing Wilkes was 
discharged from the custody of his captors. (The case of 
John Wilkes, Howell’s State Trials, Yol. 19, p. 982 et seq.) 

Meanwhile, writs of assistance and attachment were be¬ 
ing used in the colonies of Massachusetts and New Hamp- 
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shire. Josiali Quincy, John Adams and other patriotic law¬ 
yers fought them and denounced them. 

James Otis characterized such writs as “the worst in¬ 
strument of arbitrary power, the most destructive of En¬ 
glish liberty and the fundamental principles of law that was 
ever found in an English law book.” ( Boyd v. United 
States, 116 U. S. at p. 625.) I 

The prohibition against the suspension of the privilege 
of the writ of habeas corpus as well as the provisions of the 
First, the Fourth and the Fifth Amendments were placed 
in the Constitution as a result of our forefathers’ experience 
with abuses of power. They are prohibitions against such 
acts as this Committee is guilty of having committed and 
threatening further to commit. Such acts are subject to 
equitable restraints. i 

Ex parte Milligan, 4 Wall. 2; Charles Warren, Con- 
67 gress, the Constitution and the Supreme Court, Ch. 5, 
p. 150 et seq; Adldns v. Children’s Hospital, 261 U. S. 
525 at 544; Marburg v. Madison, supra. 

VII. : 

j 

Any Federal official or any group of Federal officials may 
be enjoined from clearly illegal or unconstitutional acts or 
from an abuse of power. 

Lane v. Watts, 234 U. S. 525; Garfield v. U. S. ex rel 
Goldsby; 211 U. S. 249; Philadelphia Co. v. Stimson , 223 
U. S. 605. 

Conclusion 

i 

In addition to the foregoing points and authorities, plain¬ 
tiff respectfully asks the Court to consider as a part hereof 
the points and authorities submitted with his motion for an 
injunction pendente lite. 

The motion by defendant members of the Black Commit¬ 
tee to dismiss the Bill of Complaint for want of jurisdiction 
should be denied. 

Respectfully submitted, 

ELISHA HANSON I 
EDWARD G WOODS 

Attorneys for plaintiff. \ 

ELIOT C. LOVETT 
Of Counsel. 
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Subject to the special and limited appearance here- 

68 tofore entered and reserving and insisting thereon I 
acknowledge I have received a copy of the foregoing 

opposition and statement of points and authorities in sup¬ 
port thereof this 31st day of March, 1936. 

CRAMPTON HARRIS 
Attorney for Defendants Hugo L. Black, 
Lewis B. Schwellenbach, Sherman Minton, 
Lynn J. Frazier, and Ernest IF. Gibson, as 
members of the Special Committee of the 
U. S. Senate pursuant to resolutions 165 
and 184 — 74th Congress 1st session sub¬ 
ject to the limited appearance heretofore 
entered and for no other purpose than 
therein expressed. 

69 Opinion of Court 

Filed April 8 1936 

#***##**# 

These questions which we have been considering are very 
interesting and are far broader than any particular person. 
They come down to the fundamental conceptions of our 
Government, our system of Government. 

This case is not like the case I had two or three weeks ago, 
Strawn against the Western Union. That was a suit by the 
individuals comprising the firm of Winston, Strawn and 
Shaw and the Western Union, and involved a subpoena 
which demanded the production of all telegrams sent to or 
from any of these plaintiffs or charged to their account ex¬ 
tending over a period of ten months. I held in that case 
that that subpoena on its face was an illegal subpoena. It 
was obviously a mere fishing expedition of the kind that 
has been condemned so many times. Nothing was said in 
the subpoena what the telegrams related to, nor were they 
described in any way; simply this vast number of tele¬ 
grams. 

(Correctly copied from stenographic report Crampton 
Harris, representing Senate Committee as special counsel 
under limited appearance heretofore entered—) 

I held that that subpoena on its face was invalid and was 
not a subpoena that I would have thought for a moment of 
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signing if it were presented to me, measured by any stand¬ 
ards ; that it was an invalid and improper subpoena, and the 
papers showed that the Western Union was willing to obey 
it. Suit was brought bv those having* a vital interest 
70 in these telegrams, and I granted an injunction on 
those grounds,—that it was an invalid subpoena. 
The question of privilege only came in incidentally, but it 
simply illustrated the danger of such subpoenas, because by 
their terms they would include all kinds of privileged com¬ 
munications. 

But that is not this case at all. I can not see how the 
question of the freedom of the press is involved in any way. 
You can not say that the proprietor of a newspaper is not 
amenable to ordinary judicial process, or that his communi¬ 
cations with his subordinates are sacred. You could not 
say that for a minute. I do not think any question of free¬ 
dom of the press is involved. 

Freedom of the press, as the term originated, meant the 
right to criticize the Government. No such question is in¬ 
volved here at all. This is an action brought against the 
members of a Senate Committee and this Communications 
Commission, asking the Court to enjoin that committee from 
making any use of copies of telegrams which they had ob¬ 
tained, apparently in cooperation with the Communications 
Commission. 

(Correctly copied from stenographic report Crampton 
Harris, representing Senate Committee under special and 
limited appearance heretofore entered.) 

I will have to hold that the Court has no jurisdiction over 
that Senate committee. I do not know exactlv how that 

V 

leaves us, but I think it is better to leave us without anv 
remedy than it is for a court to assume jurisdiction to try 
to coerce or control a committee of the Senate. In many 
of these cases, you have to measure one thing against an¬ 
other, and as counsel said—I do not know that it was coun¬ 
sel, but I said it myself—two wrongs do not make a right. 
If the Senate committee has been proceeding in a way which 
some people might regard as unlawful, it is better to let 
them continue to do it and let that be corrected in some 
other way than it is for me to proceed in the wav that seems 
to me to be unlawful to attempt to correct what they do that 
I do not agree with. I measure one against another. 
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I Lave not been informed vet of anv case in which 

* * 

71 any court has assumed to dictate to a committee of 
the Senate what it should do and what it should not 

do, and I do not feel that I have any right to inaugurate any 
such principle as that. 

Insofar as this Communications Commission goes, I do 
not think there is any doubt but that I have a perfect 
right to enjoin them from proceeding unlawfully. Of 
course, I have not the right to control their discretion. If 
they are proceeding unlawfully, any court of competent 
jurisdiction has a right to enjoin them. But this is a 
motion for a preliminary injunction, that is, to maintain 
the status, and the affidavit submitted by one of the com¬ 
missioners and one of the employees of the Commission 
and the secretary of the Commission,—I have to give them 
credit for being frank and truthful, and the inference from 
those affidavits is that this investigation has been com¬ 
pleted and that there are no longer any copies of tele¬ 
grams in their possession belonging to the plaintiff here 
or addressed to him. His telegrams are the onlv ones 
that have any standing here, anyway. 

But I think that a motion for a preliminary injunction, 
on such a motion I have to give them credit for being 
truthful in their disclaimer. 

So I think on the entire case I will have to denv the 
motion for preliminary injunction without prejudice to 
its renewal upon any evidence of further activities along 
the lines that have been attacked here. 

As for the motion of the Senate committee to dismiss 
the bill, I will have to grant that motion. 

(Correctly copied from stenographic report Crampton 
Harris, counsel for Senate Committee under specific and 
limited appearance heretofore entered.) 

That will be my decision. As to the Senate committee, 
the bill is dismissed. As to the other, the motion for tem¬ 
porary injunction is denied without prejudice to renewal 
upon evidence of continued activity along the lines of mak¬ 
ing copies of telegrams for improper disclosure. 

72 (Signed) ALFRED A. WHEAT, 

Chief Justice . 

The foregoing opinion was stated orally from the bench 
on April 8, 1936, immediately following conclusion of the 
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argument by Counsel. Let it be filed in this cause as of 
April 8, 1936, nunc pro tunc. July 29, 1936. 

(Signed) ALFRED A. WHEAT, 

Chief Justice. 

j 

(The first line hereof is correctly copied from the steno¬ 
graphic report. 

CRAMPTON HARRIS, 

Counsel for Senate, Committee under 
special and limited appearance hereto¬ 
fore entered.) 

73 Decree on Motion to Dismiss and on Motion for 

Preliminary Injunction 

Filed April 10, 1936 

:* * * * * # * * 

This cause came on for hearing April 8, 1936 on; the 
motion of plaintiff for a preliminary injunction and upon 
plaintiff’s bill of complaint and on the objections to said 
motion of defendants Aiming S. Frail, Irvin Stewart, 
Eugene 0. Sykes, Thad H. Brown, Paul A. Walker, Nor¬ 
man S. Case, and George Henry Payne, as Federal Com¬ 
munications Commission, New Post Office Building, Wash¬ 
ing-ton, D. C., and at the same time this cause came on for 
hearing upon the motion to dismiss the bill of complaint 
for lack of jurisdiction filed by defendants Hugo L. Black, 
Sherman Minton, Lewis B. Schwellenbaeh, Lynn J. 
Frazier, and Ernest W. Gibson, as Special Committee, of 
United States Senate to Investigate Lobbying Activities, 
United States Senate, Washington, D. C., pursuant to 
Senate Resolutions 165 and 184, Seventy-fourth Congress, 
First Session, and upon the objection of the defendants 
constituting said committee of the United States Senate 
to the granting of the motion of plaintiff for preliminary 
injunction, both said motion and said objections being filed 
under a special and limited appearance, and the court hav¬ 
ing heard the arguments of counsel for the parties hereto: 

And it appearing to the court that the court has 

74 no jurisdiction over the Senate Committee appointed 
pursuant to Senate Resolutions 165 and 184, Seventy- 

fourth Congress, First Session, the court is of the opinion 
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that the motion of the defendants as members of that com¬ 
mittee to dismiss the bill should be sustained; and it further 
appearing to the court by affidavits submitted by one of 
the Commissioners and one of the employees of the Com¬ 
mission and the Secretary of the Commission that this in¬ 
vestigation has been completed and that the Commission 
has not in its possession any copies of telegrams to or from 
the plaintiff, 

It is this 10th dav of April, 1936 by the court, 

ADJUDGED, ORDERED AXD DECREED: 

1. That the motion of the defendants Hugo L. Black, 
Sherman Minton, Lewis B. Scliwellenbach, Lynn J. 
Frazier, and Ernest W. Gibson as members of the Senate 
Committee appointed pursuant to Senate Resolutions 165 
and 184, Seventy-fourth Congress, First Session, to dis¬ 
miss the bill of complaint be and the same is hereby 
granted as to such defendants and as to such defendants, 
and only as to such defendants, the bill of complaint is 
hereby dismissed. 

2. That the motion for preliminary injunction against 

the defendants Anning S. Prall, Irvin Stewart, Eugene 0. 

Sykes, Thad H. Brown, Paul A. Walker, Norman S. Case, 

and George Henry Payne, as Federal Communications 

Commission be and the same is herebv denied without 

%■ 

prejudice to its renewal upon any evidence of further 
activities along the lines that have been attached here. 

3. The defendants Hugo L. Black, Sherman Minton, 
Lewis B. Schwellenbach, Lynn J. Frazier, and Ernest W. 
Gibson, as Special Committee of the United States Senate 

are accordingly discharged and dismissed as parties 
75 to this suit and all costs as to them created are here¬ 
by taxed and assessed to the plaintiff. 

4. The effective date of this decree is hereby fixed as of 
April 10th, 1936. 

ALFRED A. WHEAT, 

Chief Justice. 

The plaintiff in open court noted an exception to the 
foregoing order and such exception was allowed by the 
court. The plaintiff further noted an exception and ob¬ 
jected to the entry of any decree before final disposition 
as to all defendants. 

ALFRED A. WHEAT, 
Chief Justice . 
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Order for Appeal and Citation 


Filed April 29 1936 


****###* 


The Clerk of said Court will please note an appeal to 
the Court of Appeals by the plaintiff in the above entitled 
cause from the decree of the Court herein dated April 10, 
1936, dismissing the Bill of Complaint as to the defendants 
Hugo L. Black, Sherman Minton, Lewis B. Schwellenbach, 
Lynn J. Frazier, and Ernest W. Gibson, as Special Com¬ 
mittee of United States Senate; and the Clerk is further 
requested to issue citation upon said defendants, appellees. 


ELISHA HANSON, ; 

per C.H.B. 

Attorney for Plaintiff. 


Citation 

i 

Issued April 29 1936 i 

* * # * * # * *! 

THE PRESIDENT OF THE UNITED STATES 

OF AMERICA 

To Hugo L. Black 
Sherman Minton 
Lewis B. Schwellenbach 
Lynn J. Frazier 

Ernest W. Gibson, as Special Committee of II. S. 

Senate to Investigate Lobbying Activities, GREET¬ 
ING : 

YOU ARE HEREBY CITED AND ADMONISHED to 
be and appear at a Court of Appeals of the District of 
Columbia, upon the docketing the cause therein, under and 
as directed by the Rules of said Court, pursuant to an Ap¬ 
peal noted in the Supreme Court of the District of Colum¬ 
bia, on the 29th day of April, 1936, wherein William Ran¬ 
dolph Hearst, is Appellant, and you are Appellees, to show 
cause, if any there be, why the Decree rendered against the 
said Appellant, should not be corrected, and why speedy 
'justice should not be done to the parties in that behalf, j 
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WITNESS the Honorable Alfred A. Wheat, Chief 

77 Justice of the Supreme Court of the District of 
Columbia, this 29th day of April, in the year of our 

Lord one thousand nine hundred and thirty-six. 

FRANK E. CUNNINGHAM, 
(Seal) Clerk. 

By HARRY M. HULL, 

Assistant Clerk. 

Marshal 9 $ Returns 

Served copy of the within Citation on the within named 
as follows Hugo L. Black special committee—by serving 
Edward C. Harris, Special Attorney for Committee PER¬ 
SONALLY 5/9/36 as per agreement. Sherman Minton, 
Lewis B. Schwellenbach, Lynn J. Frazier, Earnest AY. Gib¬ 
son—each and all as Special Committee of United States 
Senate to investigate Lobbying Activities—each by serving 
Edward C. Harris Special attorney for Committee May 9, 
1936 as per agreement. John B. Colpoys U. S. Marshal in 
and for the District of Columbia. Bv Harry C. Allen 
Deputy U. S. Marshal K. 

To whom it mav concern, This is to certifv that in a Tele- 
phone Conversation with me May 8, 1936 Edward C. Har¬ 
ris, Esq. Special Attorney for the Committee herein named, 
viz “Special Committee United States Senate to investi¬ 
gate Lobbying Activities” agreed to accept service of this 
Citation for each and all of the Committee named. Thomas 
E. Ott Deputy U. S. Marshal in and for the District of 
Columbia. 

78 Order Fixing Amount of Bond on Appeal 

Filed April 29 1936 

It appearing to the satisfaction of the Court that the 
plaintiff has duly noted an appeal from the decree of April 
'10, 1936, filed herein dismissing the Bill of Complaint as to 
the defendants Hugo L. Black, Sherman Minton, Lewis B. 
Schwellenbach, Lynn J. Frazier, and Ernest W. Gibson, as 
members of the Senate Committee, it is this 29 day of April, 
1936, by the Court, 
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ORDERED that the amount of security for cost which 
the plaintiff shall give on said appeal be and the same is 
hereby fixed in the sum of $100, or $50 cash in lieu thereof. 

PEYTON GORDON, 

Justice . 


Memorandum 

APRIL 27, 1936. 

$50 deposit in lieu of Bond on Appeal. 
79 Assignment of Errors 

Filed May 8 1936 


The plaintiff, William Randolph Hearst, by his attor¬ 
neys Elisha Hanson, and Edward G. Woods, presents the 
following Assignment of Errors upon which he relies in 
his appeal from the decree entered herein on April 10, 1936, 
namely: 

That the Court erred— 

1. In holding that it had no jurisdiction over the defen¬ 

dants Hugo L. Black, Sherman Minton, Lewis B. Schwel- 
lenbach, Lynn J. Frazier, and Ernest W. Gibson, as Spe¬ 
cial Committee of the United States Senate, appointed pur¬ 
suant to Senate Resolutions 165 and 184, 74th Cong., First 
Session. I 

2. In holding that it had no jurisdiction over the Senate 
Committee appointed pursuant to Senate Resolution^ 165 
and 184, 74th Cong., First Session. 

3. In not granting plaintiff’s motion for a temporary in¬ 

junction against the said defendants Hugo L. Black, Sher¬ 
man Minton, Lewis B. Schwellenbach, Lynn J. Frazier, 
and Ernest W. Gibson, as members of the said Senate Com¬ 
mittee. ! 


4. In granting the motion of the defendants Hugo 
80 L. Black, Sherman Minton, Lewis B. Schwellenbach, 
Lynn J. Frazier, and Ernest W. Gibson, as members 
of the said Senate Committee, to dismiss the Bill of Com¬ 
plaint. 
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5. In dismissing plaintiff’s Bill of Complaint as against 
the defendants Hugo L. Black, Sherman Minton, Lewis B. 
Schwellenbach, Lynn J. Frazier, and Ernest W. Gibson, as 
members of the Senate Committee appointed pursuant to 
Senate Resolutions 165 and 184, 74th Cong., First Session. 

6. In discharging and dismissing the defendants Hugo 
L. Black, Sherman Minton, Lewis B. Schwellenbach, Lynn 
J. Frazier, and Ernest W. Gibson, as Special Committee of 
the United States Senate, as parties to this suit. 

7. In other respects apparent of record. 

Dated: 

ELISHA HANSON 
EDWARD G WOODS 
Attorneys for Plaintiff 
William Randolph Hearst. 

Service of a copy of the foregoing Assignment of Errors 
accepted this .... day of., 1936. 


Attorney for Defendants 

Huyo L. Black, Sherman Minton, Lewis 
B. Schwellenbach, Lynn J. Frazier, and 
Ernest TU. Gibson , as Special Commit¬ 
tee of United States Senate. 

81 Marshal 9 s Returns 

May 9, 1936. Served Copy of this “Assignment of 
Errors” on Hugo L. Black, Sherman Minton, Lewis B. 
Schwellenbach, Lynn J. Frazier, and Ernest W. Gibson, as 
Special Committee of ITnited States Senate, by serving for 
each of them PERSONALLY as per agreement Edward C. 
Harris, Esq. Special Attorney for the said Committee, a 
copy of the said “Assignment of Errors” for each and all 
members of the Committee being left with Mr. Harris. 
JOHN B. COLPOYS U. S. Marshal, in and for the District 
of Columbia Bv Harrv C. Allen, Deputv U S Marshal 
—K— 

To Whom It May Concern. 

This is to certify that in a Telephone conversation with me, 
May 8, 1936 Edward C. Harris, Esq., Special Attorney for 




69 


WILLIAM RANDOLPH HEARST VS. HUGO L. BLACK, ET ALl 

the Committee herein named, viz. 4 ‘Special Committee, 
United States Senate, to investigate Lobbving Activities” 
agreed to accept service of this process for each and all of 
the Committee named. Thomas E. Ott Deputy U. S. Mar¬ 
shal, in and for the District of Columbia. 

82 Filed June 10 1936 

United States Court of Appeals for the District 

of Columbia 
April Term, 1936. 

Xo. 2616 Original. ! 

Equity Xo. 60,937. 

William Randolph Hearst, Petitioner, 

vs. 

Hugo L. Black, Sherman Minton, Lewis B. 
ScHELLENBACH, et ol. 

The above entitled cause having been considered upon 
the petition for allowance of a special appeal from the or¬ 
der of the Supreme Court of the District of Columbia en¬ 
tered therein on April 10, 1936, by Mr. Chief Justice Wheat, 
And it appearing that there exists a doubt whether the 
said order is final or interlocutory and that denial of a spe¬ 
cial appeal might foreclose petitioner’s right to be heard; 
and it appearing that a regular appeal to this Court has 
been noted by petitioner from the said order complained of 
and that it will be expeditious to consolidate the special 
appeal with the regular appeal, I 

It is ordered by the Court that the petition be and it is 
hereby granted and a special appeal allowed, but to be con¬ 
solidated and presented with the said regular appeal which 
has been noted herein; and it appearing that no urgent ne¬ 
cessity therefor exists, the prayer for a temporary restrain¬ 
ing order is denied. 

Per MR. CHIEF JUSTICE MARTIN, 

June 8, 1936. 

A true Copy, 

Test: MOXCURE BURKE, 

Clerk of the United States Court of Appeals 
for the District of Columbia 

(Seal) By: C. PRESTON GAIXOR, 

Assistant Clerk. 
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83 Order Extending Time to File Transcript of 

Record. 

Filed July 14 1936 

United States Court of Appeals for the District of 

Columbia, 

Original No. 2616 

April Term, 1936. 

Equity No. 60937 

William Randolph Hearst, Petitioner , 

vs. 

Hugo L. Black, Sherman Minton, Lewis B. 

ScHWELLENBACH et ol. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered bv 
the Court that the time be and it is hereby extended to and 
including August 15, 1936. 

Per MR, CHIEF JUSTICE MARTIN, 

July 13, 1936. 

A true Copy, 

Test: MONCURE BURKE 

Clerk , of the United States Court of Appeals 
for the District of Columbia. 

By C. NEWELL ATKINSON 

Assistant Clerk. 

84 Designation of Record 

Filed May 8 1936 
******* 

Now comes William Randolph Hearst, the appellant in 
the above entitled cause, through his attorneys, Elisha 
Hanson and Edward G. Woods, and designates the parts 
of the record which he desires to have included in the tran¬ 
script to be filed in the United States Court of Appeals for 
the District of Columbia, said parts being considered suffi¬ 
cient for the determination of the questions raised on ap¬ 
peal, namely : 

1. Bill of Complaint with attached exhibits. 

2. Motion by plaintiff for a preliminary injunction 
against the defendants Hugo L. Black, Sherman Minton, 
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Lewis B. Schwellenbacli, Lynn J. Frazier, and Ernest W. 
Gibson, as Special Committee of the United States Senate, 
and against the defendants Aiming S. Frail, Irvin Stewart, 
Eugene 0. Sykes, Tliad H. Brown, Paul A. Walker, Nor¬ 
man S. Case, and George Henry Payne, as Federal Com¬ 
munications Commission. 

85 3. Opposition by defendants Hugo L. Black, Sher¬ 
man Minton, Lewis B. Schwellenbacli, Lynn J. Fra¬ 
zier, and Ernest W. Gibson, as Special Committee of the 
United States Senate, to the plaintiff’s motion for prelimi¬ 
nary injunction. 

4. Opposition by defendants Anning S. Prall, Irvin Ste¬ 
wart, Eugene 0. Sykes, Thad H. Brown, Paul A. Walker, 
Norman S. Case, and George Henry Payne, as Federal Com¬ 
munications Commission, to plaintiff’s motion for a pre¬ 
liminary injunction. 

5. Motion by the defendants Hugo L. Black, Sherman 
Minton, Lewis B. Schwellenbacli, Lynn J. Frazier, and Er¬ 
nest W. Gibson, as Special Committee of the United States 
Senate to dismiss the Bill of Complaint. 

6. Plaintiff’s opposition to motion by defendants Hugo 
L. Black, Sherman Minton, Lewis B. Schwellenbacli, Lvnn 
J. Frazier, and Ernest W. Gibson, as Special Committee of 
the United States Senate, to dismiss the Bill of Complaint. 

7. Opinion by Mr. Chief Justice Wheat. 

8. The decree of the Court dated April 10,1936. 

9. Assignment of Errors. 

10. This designation. 

Dated: 

ELISHA HANSON 
EDWARD J. WOODS 

Attorneys for Plaintiff 
William Randolph Hearst. 

Service of a copy of the foregoing designation of 

86 record accepted this.day of., 1936. 

CRAMPTON HARRIS 
Attorney for Defendants 
Hugo L. Blach y Sherman Minton, Lewis B. 
Schwellenbacli, Lynn J. Frazier, and Er¬ 
nest W. Gibson, as Special Committee of 
United States Seriate. 
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Marshal's Returns. 


May 9, 1936. Served Copy of this “Designation of Rec¬ 
ord” on Hugh L. Black, Sherman Minton, Lewis B. Schwel- 
lenback, Lynn J. Frazier, and Ernest W. Gibson, as Special 
Committee of United States Senate to investigate Lobby¬ 
ing Activities, by serving for each of them PERSONALLY 
as per agreement Edward C. Harris, Esq., Special Attorney 
for the said Committee, a copy of the said “Designation of 
Record” for each and all members of the committee being 
left with Mr. Harris. JOHN B. COLPOYS U S Marshal, 
in and for the District of Columbia By Harry C Allen 
Deputy 

To Whom It Mav Concern. 


This is to certify that in a Telephone conversation with 
me, May 8, 1936 Edward C. Harris, Esq., Special attorney 
for the Committee herein named, viz. “Special Committee, 
United States Senate, to investigate Lobbving Activities” 
agreed to accept service of this process for each and all of 
the Committee named. Thomas E. Ott Deputy U. S. Mar¬ 
shal, in and for the District of Columbia. 

87 Designation of Record by Appellees 

Filed May 15 1936 


J***'*'###*#* 

Now comes appellees Hugo L. Black, Sherman Minton, 
Lewis B. Schwellenbach, Lynn J. Frazier, and Ernest W. 
Gibson, defendants charged as Special Committee of United 
States Senate to investigate Lobbying Activities, and, un¬ 
der and subject to, and without waiving the special appear¬ 
ance heretofore made to object to the jurisdiction, and with¬ 
out waiving the right to move to dismiss the general appeal, 
do hereby designate additional parts of the record which 
should be included in the transcript to be filed in the United 
States Court of Appeals for the District of Columbia. Said 
parts being, namely: 

1. The exhibits attached to the opposition by defendants 
Anning S. Prall, Irvin Stewart, Eugene 0. Svkes, Thad H. 
Brown, Paul A. Walker, Norman S’. Case, and George Henry 
Payne, as Federal Communications Commission, to plain¬ 
tiff’s motion for a preliminary injunction. 
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2. Points and authorities attached to the motion by the 
defendants, Hugo L. Black, Sherman Minton, Lewis B. 
Schwellenbach, Lynn J. Frazier, and Ernest W. Gibson 
charged as Special Committee of United States Senate to 
dismiss Bill of Complaint. 

3. Points and authorities attached to opposition by de¬ 
fendants Aiming S. Prall, Irvin Stewart, Eugene 0. Sykes, 
Thad H. Brown, Paul A. Walker, Norman S. Case, and 
George Henry Payne, as Federal Communications Commis¬ 
sion, to plaintiffs motion for a preliminary injunction. 


Dated: 

May 14, 1936 CRAMPTON HARRIS 

Special Attorney for United States Sen¬ 
ate Committee under and pursuant to spe¬ 
cial appearance heretofore entered 


88 I hereby certify that I have mailed a copy of the 
foregoing Designation of additional parts of the rec¬ 
ord on this day to Mr. Elisha Hanson, Attornev of record 
for the plaintiff in the above styled cause this May 14th, 
1936. 

CRAMPTON HARRIS 


Special Attorney for United States Senate 
Committee under and pursuant to special 
appearance heretofore entered 
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Filed June 10 1936 

* * * * * * * # # • 


Now comes William Randolph Hearst, the appellant in 
the above-entitled cause, through his attorneys, Elisha Han¬ 
son and Edward G. Woods, who having heretofore filed 
herein his Designation of Record in connection vrith the gen¬ 
eral appeal herein noted, and designates additional parts of 
the record which should be included in the transcript to be 
filed in the United States Court of Appeals for the District 
of Columbia, said additional parts being as follows: 

1. The Order of the United States Court of Appeals for 
the District of Columbia, in No. 2616 Original, dated June 
8,1936, granting the petition for Special Appeal and allow¬ 
ing the Special Appeal, but consolidating same with the reg¬ 
ular appeal herein noted. 
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2. This Supplemental Designation of Record by Appel¬ 
lant. 


90 Dated:— 

June 10,1936. 

ELISHA HANSON 
EDWARD G WOODS 
1 Attorneys for Appellant 

William Randoph Hearst. 


I do hereby certify that I have mailed a copy of the fore¬ 
going Supplemental Designation of Record by Appellant on 
this day to Mr. Crampton Harris, Attorney of record for 
Appellees in the above-entitled cause, this 10th day of June, 


1936. 


ELISHA HANSON 


Attorney for Appellant , 
William Randoph Hearst. 


91 District Court of the United States for the District 

of Columbia. 


United States of America, 

District of Columbia , ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, herebv 
certify the foregoing pages numbered from 1 to 90, both in¬ 
clusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copies of which 
are made part of this transcript, in cause No. 60937 in 
Equity, wherein William Randoph Hearst is Plaintiff and 
Hugo L. Black, Sherman Minton, Lewis B. Schwellenbach, 
Lynn J. Frazier and Ernest W. Gibson, as Special Commit¬ 
tee, &c., et al are Defendants, as the same remains upon the 
files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 10th day of August, 1936. 

CHARLES E. STEWART, 

Clerk. 

Bv HARRY M. HULL, 

(Seal) Assistant Clerk. 
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United States (fnurt nf Appeals 
for tfye District of (Enlumbia 

April Term, 1936 


No. 6808 

SPECIAL CALENDAR 


William Randolph Heaest, Appellant, 

v. 

Hugo L. Black, et al., Appellees. 


BRIEF FOR APPELLANT 

I 

STATEMENT OF THE CASE 

This is an appeal from an order entered by Mr. 
Chief Justice Wheat of the District Court of the 
L T nited States for the District of Columbia (formerly 
and at the time the order was entered the Supreme 
Court of the District of Columbia) dismissing for 
want of jurisdiction as to appellees a bill of coin¬ 
plaint for an injunction brought by appellant against 
them and seven other persons. The order of dis¬ 
missal dismissed the bill of complaint only as to ap¬ 
pellees and not as to the other defendants below. 

An opinion was stated orally from the bench and 
filed in the cause. (R. 60-63.) 

The order of the Court was entered on April 
10, 1936. (R. 63-64.) 
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II 

THE PARTIES 

Appellant, William Randolph Hearst, is engaged, 
among other things, in the business of publishing 
daily newspapers and magazines. He publishes 
thirty daily and/or Sunday newspapers and nine 
magazines in the United States. In addition, he 
owns press, feature and photo services, all of which 
are engaged in the business of supplying news and 
information in word or picture form to newspapers 
and magazines. These services furnish such news 
and information to hundreds of newspapers and 
magazines in addition to those published by appel¬ 
lant. (R. 3; 20.) 

Appellees are members of the United States Sen¬ 
ate, and as a group comprise the entire membership 
of the Special Committee of the United States Senate 
to Investigate Lobbving Activities, commonly known 
as the Black Committee. (R. 2-3.) 

While not parties in this appeal, defendants below 
as to whom the bill of complaint was not dismissed 
comprise the entire membership of the Federal Com¬ 
munications Commission. (R. 3.) 

III 

QUESTION PRESENTED 

The sole question presented is whether or not 
the Judicial Department of the government, whose 
power extends to all cases in law and equity arising 
under the Constitution and the laws of the United 
States, has jurisdiction to entertain a suit to enjoin 
five men, members of the United States Senate, in¬ 
dividually or as a Senatorial Committee, from violat¬ 
ing the rights of a citizen as guaranteed by the Con¬ 
stitution of the United States. 
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Specifically, the question is whether the preroga¬ 
tive of a United States Senator or a group of sena¬ 
tors comprising a committee of the United States 
Senate is superior to the Constitution or the Consti¬ 
tution paramount to prerogative; whether United 
States Senators are absolutely immune from judicial 
restraint when committing acts in derogation of the 
fundamental rights of a citizen, as guaranteed by the 
Constitution of the United States and to that citi¬ 
zen’s irreparable damage. 

IV 

SPECIFICATION OF ERRORS 

i 

The lower court erred— 

1. In holding that it had no jurisdiction over ap¬ 
pellees, Hugo L. Black, Sherman Minton, Lewis; B. 
Schwellenbach, Lynn J. Frazier, and Ernest W. Gibson, 
as Special Committee of the United States Senate, ap¬ 
pointed pursuant to Senate Resolutions 165 and 184, 
74th Cong., First Session. 

2. In holding that it had no jurisdiction over the 
Senate Committee appointed pursuant to Senate Reso¬ 
lutions 165 and 184, 74th Cong., First Session. 

3. In not granting appellant’s motion for a tempo¬ 
rary injunction against the said appellees Hugo L. 
Black, Sherman Minton, Lewis B. Schwellenbach, 
Lynn J. Frazier, and Ernest W. Gibson, as members 
of the said Senate Committee. 

4. In granting the motion of the appellees Hugo 
L. Black, Sherman Minton, Lewis B. Schwellenbach, 
Lynn J. Frazier, and Ernest W. Gibson, as members 
of the said Senate Committee, to dismiss the Bill of 
Complaint. 

5. In dismissing appellant’s Bill of Complaint 
as against appellees Hugo L. Black, Sherman Min- 

i 


i 
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ton, Lewis B. Schwellenbach, Lynn J. Frazier, and 
Ernest W. Gibson, as members of the Senate Commit¬ 
tee appointed pursuant to Senate Resolutions 165 and 
184, 74th Cong., First Session. 

6. In discharging and dismissing appellees Hugo L. 
Black, Sherman Minton, Lewis B. Schwellenbach, 
Lynn J. Frazier, and Ernest W. Gibson, as Special 
Committee of the United States Senate, as parties to 
this suit. 

7. In other respects apparent of record. 

V 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The statutes, the constitutional provisions, and 
the Senate resolutions involved are so lengthy that 
for convenience they are set forth in Appendix A 
of this brief. Request is made that they be read 
and considered as a part hereof. 

VI 

CONTENTIONS OF APPELLANT 

PART 1 

On the Inviolability of Telegraphic Messages. 

A. Telegraphic Messages Are Papers and Effects 
Within the Meaning of the Fourth Amendment to 
the Constitution of the United States. 

Sec. 220(f) and Sec. 605 of the Communications Act 
of 1934 , 47 U. S. C. A. 605; Jones Telegraph and Tele¬ 
phone Companies, Sec. 305 (1906); Gray on Communi¬ 
cations by Telegraphy Sec. 25 (1885); Cooley Inviola¬ 
bility of Telegraphic Correspondence, 18 American 
Law Register (New Series) 65 at p. 74 (1879); Hearst 



v. Western Union, No. 60920 in Equity, Supreme 
Court, D. C. (1936); Appendix C hereof; 18 U. S. Ci A. 
§51, §53a; Grosjean v. American Press, Inc., 56 Sup. 
Ct. 444, 80 L. Ed. (Adv. Op.) 459 (1936). 

B. The Federal Communications Commission Has No 
Authority, Mandatory or Discretionary, to Dis¬ 
close the Contents of Telegraphic Communications 
for Any Purpose Whatsover. 

Sec. 1, 220(h), (c), (f) of the Communications Act of 
1934 (47 U. S. C. A. 220). 

C. The Action of the Federal Communications Com¬ 
mission Constituted an Impertinent Prying Into 
Private Affairs in Violation of the Provisions of 
the Fourth and Fifth Amendments to the Consti¬ 
tution of the United States. 

Interstate Commerce Commission v. Brimso-n, 154 
U. S. 447 (1894); Tlarriman v. Interstate Commerce 
Commission, 211 U. S. 407 (1908); Federal Trade 
Commission v. American Tobacco Company, 264 U. S. 
298 (1924). 

D. The Federal Communications Commission Has No 
Authority Whatsoever to Examine the Messages 
of Newspapers or Newspaper Publishers for Any 
Purpose Other Than to Determine Whether or Not 
They Were Handled in Accordance with Properly 
Filed Tariffs at Lawful Rates. Any Other Use of 
Such Messages Constitutes a Violation of the First 
Amendment to the Constitution of the United 
States as an Abridgment or Restraint of the Free¬ 
dom of the Press. 

Grosjean v. American Press, Inc., supra. 

E. The Opposition of Defendants Members of the 
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Federal Communications Commission to Appel¬ 
lant’s Motion for an Injunction Pendente Lite 

Admits the Facts Alleged in the Bill of Com¬ 
plaint. 

R. 34-35; R. 36; R. 41. 

PART 2 

As to Whether or Not This Suit Is Justiciable. 

A. This Action is Justiciable in Accordance With 
Article III, Sec. 2, of the Constitution of the United 
States. 

Reed v. County Commissioners, 277 U. S. 376 (1927); 
Kilbourn v. Thompson, 103 U. S. 168 (1880); In Re 
Pacific Railway Commission, 32 Fed. 241 (1887); Mar¬ 
shall v. Gordon, 243 U. S. 521 (1917); Jones v. Securi¬ 
ties & Exchange Commission, 56 Sup. Ct. 654 (1936); 
Marbury v. Madison, 1 Crunch 137 (1803); Adkins v. 
Children’s Hospital, 261 U. S. 525 (1923). 

B. The Courts Have Power to Scrutinize Acts of the 
Legislature and Actions of Its Agencies to Determine 
Whether or Not They Transcend the Limits of Leg¬ 
islative Power. 

St. Joseph Stock Yards Company v. United States, 
56 Sup. Ct. 720 (1936); Township of Franklin, et al., v. 
Rexford G. Tunwell, et cd., No. 6619, U. S. Court of Ap¬ 
peals for the District of Columbia, May 18,1936; Phila¬ 
delphia Company v. Stimson, 223 U. S. 605, 619-620 
(1912). 

C. The Fundamental Issue in This Case is Whether 
a Senatorial Committee Can Commit Acts Which the 
Constitution Forbids and Reserve to Itself the Sole 
Power to Pass Upon the Lawfulness of Its Acts. 
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Henry Adams, The North American Review (July, 
1870); Charles Warren, Congress, The Constitution 
and The Supreme Court (Rev. Ed. 1935), p. 88; The 
Federalist, No. 78. j 

D. The First Amendment Prohibits Congress From 
Enacting Any Law Abridging the Freedom of the 
Press. 

Nearx. Minnesota, 283 U. S. 697 (1931); Grosjeanx . 
American Press, Inc., supra. 

E. Congress Has No Power to Nullify the Provi¬ 
sions of the Fourth and Fifth Amendments by Legis¬ 
lation or Otherwise. 

The Federalist, No. 48 , 78 ; Ex Parte Milligan 4 
Wall. 2 (1866); Boyd v. United States, 116 U. S. 616 
(1886); Counselman v. Hitchcock, 142 U. S. 547 (1892); 
MonongaJiela Navigation Company v. United States, 
148 U. S. 312 (1893); Kirby v. United States, 174 U. S. 
47 (1899); United States v. Evans, 213 U. S. 297 
(1909); Kilbourn v. Thompson, supra; Marshall v. 
Gordon, supra; Weeks v. United States, 232 U. S. 383 
(1914); Gouled v. United States, 255 U. S. 298 (1921); 
Amos v. United States, 255 U. S. 313 (1921); Carroll v. 
United States, 267 U. S. 132 (1921); Silverthorne 
Lumber Company v. United States, 251 U. S. 385 
(1920); United States v. Lefkowitz, 285 U. S. 452 
(1932); Ex Parte Jackson, 96 U. S. 727 (1877); Bur- 
deau v. McDowell, 256 IT. S. 465 (1921); Mr. Chief 
Justice Wheat’s opinion, R-62. 

F. Congressional Investigatory Activities Are Ee- 
viewable by the Courts. 

Kilbourn v. Thompson, supra; McGrain v. Daugh¬ 
erty, 273 U. S. 135 (1927); Sinclair v. United States, 


i 
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279 U. S. 2G3 (1929); Marshall v. Gordon, supra; In 
Re Pacific Railway Commission, supra. 

G. Liberties of the Citizens as Guaranteed by the 
Constitution Depend on Enforceable Restraints 
Against Abuses of Power. Therefore, an Improper 
Exercise of Congressional Investigatory Powers Do¬ 
ing and Threatening Irreparable Damage Can be Re¬ 
strained by the Courts in an Equity Proceeding 
Where There is No Other Adequate Remedy. 

Jones v. Securities & Exchange Commission, supra; 
Boyd v. United States, 116 U. S. 616, 625 (1886); 
Appendix B herein. 

H. The fact That the Appellees, Black, Minton, 
Schwellenbach, Frazier and Gibson, are Members of the 
United States Senate and Also Members of a Special 
Committee of the United States Senate Does Not Con¬ 
fer Immunity From a Proceeding to Enjoin Them 
From Committing Illegal and Unconstitutional Acts 
Which Would Cause Irreparable Damage to a Citizen 
and Where There is No Adequate Remedy at Law. 

United States v. Lee, 106 U. S. 196 (1882); United 
States v. Peters, 5 Cranch 115 (1809); Meigs v. Mc- 
Clung, 9 Crancli 11 (1815); Osborne v. The Bank of 
the United States, 9 Wheat. 738 (1824); Ex Parte 
Young, 209 U. S. 123 (1908). 

VII 

THE FACTS 

Suit was brought by appellant in the Supreme 
Court of the District of Columbia to enjoin the 
members of the Special Committee of the United 
States Senate to Investigate Lobbying Activities and 
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the members of the Federal Communications Com¬ 
mission from violating his constitutional rights under 
the First, the Fourth and the Fifth Amendments to 
the Constitution of the United States. 

Appellant prayed for an injunction pendente lite 
and also for a permanent injunction against all de¬ 
fendants. A brief chronology of the controversy 
follows: 

On July 11, 1935, the United States Senate adopted 
Resolution 165 authorizing the appointment of; a 
special committee of five senators to investigate “all 
lobbving activties and all efforts to influence, en- 
courage, promote, or retard legislation, directly or 
indirectly, in connection with the so-called ‘ holding 
company bill,’ or any other matter or proposal affect¬ 
ing legislation.” On July 29, 1935, the United States 
Senate adopted Resolution 184 purporting to give 
to the Special Committee created under Resolution 
165 certain additional authority,— (R. 3-4.) 

(a) To investigate and report to the Senate upon 
the financial structure, etc., of all persons, com¬ 
panies, corporations, partnerships, and groups, as 
have sought in any way to influence the passage or 
defeat of legislation, and 

(b) To investigate and report upon the political 
contributions and activities of such persons and 
their efforts, if any, to control, directly or indirectly, 
“the sources and mediums of communication and 
information.” (R. 5.) 

Pursuant to Resolution 165, the President of the 
Senate designated Hugo L. Black, Sherman Minton, 
Lewis B. Schwellenbach, Lynn J. Frazier, and Ernest 
W. Gibson, members of the Senate, as members of 
the Special Committee created by that resolution. 

The verified bill of complaint alleges that during 
the month of September, 1935, the Senate Commit- 
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tee, known as the Black Committee, under blanket 
subpoenas duces tecum, demanded of the communi¬ 
cations companies, doing* business in the City of 
Washington and subject to regulation by the Fed¬ 
eral Communications Commission, the turning over 
to the Committee of all communications transmit¬ 


ted through the offices of such companies in the 
City of Washington during the period between Febru¬ 
ary 1, 1935, and September 1, 1935, and that when 
certain of these companies, through their proper 
officers, expressed their reluctance to comply with 
this demand, the Black Committee went to the Fed¬ 


eral Communications Commission and asked 


sistance to compel the production of the communica¬ 
tions desired by the Committee. (R. 6.) 

The bill further alleges that subsequent to the 
refusal of the communications companies to recog¬ 
nize the demand of the Black Committee, the mem¬ 
bers of the Federal Communications Commission, 
in violation of the appellant’s constitutional rights, 
conspired, combined and confederated with the mem¬ 
bers of the Black Committee to make the communi¬ 


cations available to the Committee, and that pur¬ 
suant to this conspiracy the Federal Communications 
Commission, on or about September 26, 1935, by 
resolution authorized Commissioner Irvin Stewart, 
one of its members and a defendant in this proceed¬ 
ing, “to detail a member of the Commission’s staff 
to work with the examiner for Senator Black’s Inves¬ 


tigating Committee in an examination of the mes¬ 
sages and records in the Washington offices of the 
telegraph companies relating to the lobbying activi¬ 
ties which are being investigated by the Senate 
Committee, the records and messages to be made 
available to them in the name of the Federal Com¬ 
munications Commission.” (R. 6-7.) 

The bill further alleges that pursuant to the action 
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taken by the Federal Communications Commission 
at the request of the Black Committee, and as a part 
of the conspiracy alleged, the agents of the Federal 
Communications Commission went into the offices 
of the telegraph companies in Washington and de¬ 
manded access to all books, records and papers of 
those companies; that when this demand was acceded 
to by the companies, the agents of the Federal Com¬ 
munications Commission made available to the Black 
Committee the contents of the messages which had 
passed through those offices, which contents were 
copied for the Committee, and that among such tele¬ 
grams examined, copied and/or noted, were messages 
from this appellant to his associates and employees 
and messages from his associates and employees 
to him, which were of a private and privileged nature 
and had no connection whatsoever with the subject 
matter of the investigation authorized by the Senate 
Resolution or with any subject matter concerning 
which Congress could enact valid legislation. (R. 7.) 

The bill alleges that appellant is a publisher of 
a number of daily newspapers and magazines, and 
in order to conduct his business it is absolutely 

. m/ 

essential for him to be in a position freely to com¬ 
municate with his associates and employees at all 
times wherever he or they may be. (R. 7-8.) 

The bill further alleges that appellant’s messages 
are privileged communications pertaining to the ap¬ 
pellant’s business as a publisher, and that he never 
gave to the members of the Black Committee or to 
members of the Federal Communications Commis¬ 
sion, or to any one of them, or any of their agents 
or employees, any authority whatsoever to inspect 
or disclose the contents of such messages, and that 
the inspection and disclosure which has been made 
was made without authority and in violation of 
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appellant’s rights under the First, the Fourth and 
the Fifth Amendments to the Constitution of the 
United States. (R. 11.) 

The bill sets forth that the business of the press 
is the collection and dissemination of information in 
the form of news, editorial comment and advertis¬ 
ing; that it is necessary for appellant to use all 
available communications agencies for the trans¬ 
mission and receipt ot messages pertaining to his 
business, and that all such messages are privileged 
under the First, the Fourth and the Fifth Amend¬ 
ments to the Constitution of the United States. 
(R. 13.) These allegations are supported in affi¬ 
davits attached to the bill of complaint, such affidavits 
having been made by the General Manager of appel¬ 
lant’s business, by the President of the American 
Newspaper Publishers’ Association and by the Gen¬ 
eral Counsel of that Association. (R. 17-25.) 

The bill further sets out that the use of the con¬ 
tents of appellant’s messages by the Black Committee 
or its representatives will result in the disclosure 
of the contents thereof to said Committee as a whole, 
its members, agents and employees, and to the gen¬ 
eral public, and will disclose to appellant’s business 
competitors and others privileged and private in¬ 
formation relating to the private business and affairs 
of the appellant as a publisher and as a citizen, to 
the irreparable damage of the appellant. 

An injunction was prayed for to restrain the ap¬ 
pellees, members of the Black Committee, and each 
of them, and the Committee’s officers, agents and 
employees, and each of them, from making any use 
whatsoever of the contents of the messages which 
they had already obtained; to compel the Committee 
to return those messages, or the copies thereof, and 
the notes and memoranda concerning them to ap¬ 
pellant; and also to restrain the members of the 
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Federal Communications Commission and each of 
them and their agents, officers and employees, and 
each of them, from making any further disclosures 
to the members of the Black Committee or to any 
other person concerning any of the messages of 
appellant. 

Appellant filed a motion for a preliminary injunc¬ 
tion. (R. 25.) 

Appellees filed a special appearance through coun¬ 
sel and filed an opposition to appellant’s motion for 
a preliminary injunction. (R. 26-30.) 

Defendants, members of the Federal Communica¬ 
tions Commission, filed an opposition to appellant’s 
motion for a preliminary injunction. (R. 30-47.) 

Appellees also appearing specially through counsel 
hied a motion to dismiss the bill of complaint as to 
them for want of jurisdiction. (R. 47-56.) 

Appellant filed an opposition to appellees’ motion 
to dismiss. (R. 56-60.) ; 

The cause came on for hearing on the motion for 
preliminary injunction, the oppositions filed thereto 
by appellees and by defendants members of the 
Federal Communications Commission, and on ap¬ 
pellees’ motion to dismiss for want of jurisdiction 
over them. 

The motion of appellees to dismiss as to them 
for want of jurisdiction was granted by the Court. 
The motion of appellant for an injunction pendente 
lite was denied. The Court, however, took jurisdic¬ 
tion over defendants, members of the Federal Com¬ 
munications Commission, and stated from the bench 
that his denial of the motion for preliminary injunc¬ 
tion was made solely on their disclaimer of any 
intention thereafter to indulge in the conduct com¬ 
plained of and change the status of the case. His 
denial was 4 ‘without prejudice” to the renewal of 
the motion “upon any evidence of further activities 
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along the lines that have been attacked here.” (R. 
62.) These activities were described by the Chief 
Justice as the “making copies of telegrams for im¬ 
proper disclosures.” (Emphasis supplied.) (R. 62.) 

At the time this suit was tiled, the Federal Com¬ 
munications Commission had not rescinded its resolu¬ 
tion of September 26, 1935, and was still holding 
itself out to cooperate with the Committee in the 
latter ? s efforts to obtain such messages as it desired. 
(R. 25.) 1 


1 The record makes reference to two other proceedings in the 
lower court. (R. 31; GO.) One was the case of Ecarat v. The Western 
Union Telegraph Company, et al.. No. OOOdO in Equity, and the other 
was the case of Silas U. Strawn, et al., v. The Western Union Tele¬ 
graph Company, et al., No. C01S4 in Equity, Supreme Court, D. C., 
(1036). 

In Ilearst v. The Western Union, the facts were these: The Com¬ 
mittee had obtained through the agency of the Commission a copy of 
a message sent by William Randolph Ilearst to James T. Williams, 
Jr., one of his editorial employees. Using this copy to particularize, 
it issued a subpoena commanding the production of the original of 
the message as filed with the Company, directing the subpoena to the 
Company and its Washington superintendent. Mr. Ilearst, appellant 
in this proceeding, upon learning of the issuance of a subpoena for 
the original of his message to one of his editorial writers, inunediately 
brought suit to restrain compliance therewith by the Western Union. 
He also brought this suit directly against the members of the Com¬ 
mittee and the Commission. He sought an ex parte injunction, which 
was denied, and then filed a motion for an injunction pendente lite. 
On the day on which the defendants therein were required by the 
rules of the Court to file their opposition to the motion, and while 
this suit was pending, their counsel, as an accomodation to the Black 
Committee, requested counsel for Mr. Ilearst to grant him a week’s 
postponement. The request was granted. Whereupon, without notice 
to Mr. Hearst or his attorney, the Committee turned over the copy 
which it had made of Mr. Hearst’s telegram to a member of the 
House of Representatives, who made it public. Then the Committee 
wrote a letter to the Western Union vacating the subpoena. The 
letter vacating the subpoena is set forth in Appendix C, attached to 
this brief, and asked to be read as a part hereof. The letter con¬ 
stitutes an admission that this particular telegram was not germane 
to the Committee’s inquiry. 

In the Strawn suit, the Black Committee issued a dragnet sub¬ 
poena commanding the Western Union to produce all messages going 
to and from the members of the well-known Chicago law firm of 
Winston, Strawn & Shaw, over a period of ten months. The members 
of the firm brought suit to enjoin the Company from complying with 
the subpoena. Mr. Chief Justice Wheat granted an ex parte injunc¬ 
tion, then an injunction pendente lite, and finally a permanent injunc¬ 
tion. By his action he prohibited the Company from making available 
to the Committee the originals of messages which it demanded. (Note 
his discussion of this case R. 60 - 61 .) 




It is indisputable that the cooperation between the 
Committee and the Commission complained of was ef¬ 
fectively carried out. (R. 34-36; and Mr. Chief Jus¬ 
tice Wheat’s opinion, R. 62.) 2 

The order of the Court was entered on April 10, 
1936. (R. 63-64.) 

Appellant in open court noted an exception to the 
order and the exception was allowed by the Court. 
(R. 64.) 

Appellant also noted an exception and objected to 
the entry of any decree before final disposition as to 
all defendants. (R. 64.) j 

Appellant noted a general appeal. (R. 65.) 

Appellant also filed a petition with this Honorable 
Court for the allowance of a special appeal and 
appellees appearing specially through counsel filed 
an opposition thereto. (Original Xo. 2616.) 

On June 8, 1936, this Court granted appellant’s 
petition for the allowance of a special appeal and 
ordered that said special appeal should be consoli¬ 
dated and presented with the regular appeal noted 
herein. (R. 69.) 


- Following the entry of the order by the lower court in this ejase 
on April lu, 1936, the Federal Communications Commission, on April 
14, 1936, rescinded its resolution of cooperation with the Black 
Committee, adopted September 26, 1933. After rescinding, it filed 
a motion in the lower court to dismiss the bill of complaint as to 
defendants members of the Commission, wherein it said: 

“That the bill of complaint, and annexed affidavits, affirma¬ 
tively show that the Special Committee of the Senate, known as 
the Black Committee, is the only party against whom injunctive 
relief can he given, and is a necessary party; that the Court 
having dismissed the bill as to the Special Committee of the 
Senate for want of jurisdiction, it should dismiss the bill as to 
this defendant. ” (Emphasis supplied.) 

By stipulation of the parties, approved in an order of the Court, 
the lower court will not consider the Commission’s motion to dismiss 
until this appeal is disposed of. 
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VIII 

ARGUMENT 
PART 1 

ON THE INVIOLABILITY OF TELEGRAPHIC 

MESSAGES 

A. Telegraphic Messages are Papers and Effects 
within the Meaning of the Fourth Amendment 
to the Constitution of the United States. 

The inviolable nature of telegraphic messages has 
long been upheld in Federal courts. The disclosure 
of their contents by the communications companies 
transmitting them for hire is illegal. (Sec. 605 of 
the Communications Act of 1934. 47 U.S.C.A. 605.) 
Such messages should be considered in the same 
light as private correspondence by mail. (See Cooley, 
infra.) Also see Jones, Telegraph and Telephone 
Companies, Sec. 305 (1906); Gray on Communica¬ 
tions by Telegraph, Sec. 25 (1885). 

In Appendix B of this brief there is a brief history 
of the events leading up to the ratification of the 
First, the Fourth and the Fifth Amendments to the 
Constitution of the United States. There is also 
a discussion by Judge Cooley, the noted constitu¬ 
tional authority, on the inviolability of telegrams. 
In 1879, Judge Cooley, writing in the American Law 
Register, said: 

“ Telegraphic communication, if not inviolable, 
offers a perpetual temptation to malice. A legis¬ 
lative committee may employ the power of call¬ 
ing for it to blacken the reputation of an oppon¬ 
ent; a business rival may be annoyed and per¬ 
haps seriously compromised by means of it; 
* * *” American Law Register, Vol. 18 (New 
Series) 65, at p. 74 (1879). (Emphasis sup¬ 
plied.) 
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Fifty-eight years ago, Judge Cooley anticipated this 
very case with that comment. 

Appellees herein, after determining that the copy 
of one of appellant’s telegrams in their possession 
was not pertinent to their inquiry, maliciously dis¬ 
closed its contents. At the time thev received this 
copy, in the manner set forth in the bill of complaint, 
the appellees knew it was not pertinent to their 
inquiry. Even so, they issued a subpoena for the 
production of the original of the message and it 
was not until after this appellant went to court, 
as was his right, to restrain compliance with that 
subpoena, that the Committee disclosed the contents 
of the message. (See Ilearst v. Western Union, 
No. 60920 in Equity, Sup. Ct. D. C. 1936 and Appen¬ 
dix C hereof.) 

The combined activities of appellees and the mem¬ 
bers of the Federal Communications Commission 
constituted not only an unlawful search and seizure 
in violation of the Fourth Amendment, a deprivation 
of property in violation of the Fifth Amendment, an 
abridgment of the freedom of the press in violation 
of the First Amendment, a violation of the Commu¬ 
nications Act, Sec. 220(f), but also a violation of the 
criminal statutes of the United States. 

It is a settled doctrine in our jurisprudence that 

if two or more persons conspire to injure, oppress, 

threaten, or intimidate anv citizen in the free exer- 

cise or enjoyment of any right or privilege secured 

to him bv the Constitution of the United States or 
•/ 

by the laws of the United States, the carrying out 
of such a conspiracv mav be restrained. 

Where it has been carried out, even in part, crimi¬ 
nal penalties of fine not to exceed $5,000, and impris¬ 
onment, not to exceed ten years, are provided for. 
In addition, persons so convicted shall thereafter be 
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ineligible to any office, or place of honor, profit, or 
trust created by the Constitution or laws of the 
United States. (R. S. §5508; Act of March 4, 1909, 
c. 321, Sec. 19; 18 U.S.C.A. §51.) 

Likewise, unlawful searches are punishable by both 
fine and imprisonment. (49 Stat. 877; Act of Aug. 
27, 1935, c. 740, §201; 18 U.S.C.A. §53a.) 

These sections from the Criminal Code are cited 
merely to show with what care Congress has sur¬ 
rounded the constitutional guaranties contained in 
the supreme law of the land. Yet these appellees, 
members of the United States Senate, assert the 
courts can do nothing about the matter when a group 
of senators violate the constitutional rights of a citi¬ 
zen. 

The First Amendment to the Constitution of the 
United States prohibits Congress from enacting any 
law abridging the freedom of the press. Freedom 
of the press in the United States means security 
against legislative as well as executive abridgement. 
Congress is without authority to abridge it in any 
way whatsoever. In the exercise of the implied or 
auxiliary powers of Congress, neither Congress nor a 
committee thereof has power to threaten or intimi¬ 
date publishers or seize their telegrams for the pur¬ 
pose of making their contents public and thereby in¬ 
terfere with their business. Grosjean v. American 
Press, Inc., 56 Sup. Ct. 444, 80 L. Ed. (Adv. Op.) 459 
(1936). 

The Fourth Amendment to the Constitution of the 
United States protects citizens of this country not 
only in their persons but also in their houses, papers 
and effects “ against unreasonable searches and seiz¬ 
ures.” The private papers of this appellant have 
been seized in the absence of lawful demand and 
without lawful authority. One of those papers has 
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already been used to the irreparable damage of 
the appellant. 

The admitted facts in the present stage of the 
proceeding demonstrate conclusively that appellant 
has been deprived of his rights not only under flie 
Fourth Amendment but under the Fifth Amend¬ 
ment, which guarantees him against deprivation of 
life, liberty or property without due process of law. 

B. The Federal Communications Commission Has 
No Authority, Mandatory or Discretionary, to Dis¬ 
close the Contents of Telegraphic Communications to 
Any Agency of the Government for Any Purpose 
Whatsoever. 

The verified bill of complaint states that, pursuant 
to a resolution adopted by the Federal Communications 

Commission on September 26, 1935, the Commission 
authorized Commissioner Irvin Stewart to detail a 

member of the Commission’s staff to work with exam¬ 
iners from Senator Black’s investigating committee in 
an examination of the messages and records in the 
Washington offices of the telegraphic companies, the 
records and messages to be made available in the name 
of the Federal Communications Commission. 

The sole authoritv of the Federal Communications 

V 

Commission to examine such telegraphic messages is to 
be found in Section 220 of the Communications Act of 
1934 (47 U.S.C.A. 220). Under the provisions of this 
section, the Commission may, in its discretion, pre¬ 
scribe the forms of any and all accounts, records and 
memoranda to be kept by telegraph companies. Fur¬ 
ther, the Commission was mandated by Section 220(b), 
as soon as practicable after the pasasge of the Act, to 
prescribe for such carriers the forms under which they 
should keep their property and depreciation accounts. 

Section 220(c) grants to the Commission the right 
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of access to and the right of inspection and examina¬ 
tion “of all accounts, records, and memoranda, includ¬ 
ing all documents, papers and correspodence now or 
hereafter existing and kept or required to be kept by 
such carriers.” 

This Section also provides that: 

“Any provision of law prohibiting the disclosure 
of the contents of messages or communications 
shall not be deemed to prohibit the disclosure of 
any matter in accordance with the provisions of 
this Section.” 

There are two provisions in the Act against the dis¬ 
closure of the contents of messages or communications. 
One relates to disclosure by members, officers, or em¬ 
ployees of the Commission (Section 220(f). The other 
relates to disclosures by the communications companies, 
their officers, agents or employees (Section 605). 

Section 1 of the Communications Act of 1934 states 
the purposes of the law. They are: 

“For the purpose of regulating interstate and 
foreign commerce in communications by wire and 
radio so as to make available, so far as possible, 
to all the people in the United States a rapid, effi¬ 
cient, Nation-wide, and world-wide wire and radio 
communication service with adequate facilities 
at reasonable charges, for the purpose of the 
national defense, and for the purpose of securing 
a more effective execution of this policy by cen¬ 
tralizing authority heretofore granted by law to 
several agencies. . . .” 

Prior to the enactment of the Communications Act 
of 1934, the telephone and telegraph companies were 
subject to regulation of their interstate affairs by 
the Interstate Commerce Commission. On Januarv 1, 
1914, the Interstate Commerce Commission promul¬ 
gated a regulation providing for a uniform system of 
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accounts for telegraph and cable companies. Pursuant 
to the mandate in Section 220(b) of the Communica¬ 
tions Act, the Federal Communications Commission, 
immediately after its organization, adopted and pro¬ 
mulgated as its regulation the uniform svstem of ac- 
counts as approved by the Interstate Commerce Com¬ 
mission on January 1, 1914. This is still in effect. 

Nowhere in this regulation nor anvwhere in anv other 
regulation approved under either the Interstate Com¬ 
merce Commission Act or the Communications Act is 
any authority to be found for the Commission to di¬ 
vulge the contents of messages to any agency of the 
government or to make any use whatsoever of the 
contents of those messages except to determine whether 
or not the messages were transmitted at the lawful rate 
and in accordance with properly filed tariffs. There is 
no legal authority anywhere to divulge. 

The Commission itself, prior to its acts herein com¬ 
plained of, had recognized that it had no power to 
examine and inspect telegrams sent or received by 
citizens for the purpose of making their contents known 
to other agencies of the Government. 

On April 9, 1935, the Chairman of the Commission, 
in a letter to the Attornev General of the United States, 
declined to comply with a request of the Department 
of Justice that it make available to the Department 
telegraph messages sent to and received by persons 
under suspicion of having committed a crime, and, in 
the same letter, the Chairman of the Communications 
Commission informed the Attorney General that the 
Commission had previously declined a request of the 
Securities and Exchange Commission that it require 
telephone companies to give information for the sole 
purpose of obtaining data to aid the Securities and 
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Exchange Commission in detecting persons carrying 
on brokerage businesses of a questionable nature. 1 

Therefore, the Federal Communications Commis¬ 
sion was without any authority whatsoever to adopt 
the resolution of September 26, 1933, authorizing an 
inspection of telegrams for the purpose of making 
their contents available to the Black Committee in the 
name of the Federal Communications Commission. 


1 Excerpts from the letter of Chairman Prall to the Attorney Gen¬ 
eral follow: 

Recently the Securities Exchange Commission requested our Com¬ 
mission to advise whether the Federal Communications Commission 
had authority to require telephone companies to give information 
as to by whom and for what purposes their telephones are used, 
where such information is sought for the sole purpose of obtaining 
data to aid the Securities Exchange Commission in detecting per¬ 
sons carrying on brokerage businesses of a questionable nature; and 
further, whether the Communications Commission would consider the 
advisability of requesting this information from the telephone car¬ 
riers for the benefit of the Securities Exchange Commission. After 
careful consideration the Securities Exchange Commission was ad¬ 
vised that both of the above questions should be answered in the 
negative. 

The purposes for which our Commission was created are set forth 
in Section 1 of the Communications Act. In our judgment it does 
not appear that an investigation launched for the purpose of detect¬ 
ing persons carrying on brokerage businesses of a questionable na¬ 
ture would further, or even be consonant with, any of the express 
purposes of the Act. Therefore, such an investigation would not 
seem to be ‘‘necessary in the execution” of the Commission’s func¬ 
tions. The use of the desired information seemed to us too unre¬ 
lated to the proper functions of the regulatory Commission to justify 
it in requiring the telephone companies to furnish the Securities 
Exchange Commission the information which it desired. 

The problem confronting the Division of Investigation is funda¬ 
mentally the same as that confronting the Securities Exchange 
Commission. The determination of what constitutes “on demand of 
other lawful authority” has never been construed by this Commis¬ 
sion, and so far as it is aware, by any court. However, it is our 
opinion that the phrase probably refers to some quasi judicial body, 
as contrasted with “a court of competent jurisdiction,” and that 
such a body could require a communications carrier, subject to the 
Act, to furnish the desired information, if it be relevant to some 
investigation or proceeding being conducted by such body. 

In view of what has been said, the Commission feels that it would 
be improvident for it to direct any order against a telephone com¬ 
pany or telegraph company, to produce such evidence as your agents 
may desire, and suggest rather, that your agents may find it desir¬ 
able to procure appropriate subpoena from the court having juris¬ 
diction. We recognize that to obtain a subpoena may, in certain 
cases involve some delay, but unless Section 605 of the Act be 
amended, we do not see how the penal or civil liability of the carrier 
can be avoided. 
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C. The Action of the Federal Communications Com¬ 
mission Constituted an Impertinent Prying Into Priv¬ 
ate Affairs in Violation of the Provisions of the 
Fourth and Fifth Amendments to the Constitution of 
the United States. 

As heretofore pointed out, the sole authority of the 
Federal Communications Commission, in respect of 
inspection of messages, is to determine whether or not 
such messages are handled under properly filed tariffs 
at the lawful rates. 

The power of the Federal Communications Commis¬ 
sion to regulate the business of the communications 
companies engaged in transmitting messages in inter¬ 
state commerce for hire was inherited by it from the 
Interstate Commerce Commission. Neither the Inter¬ 
state Commerce Commission nor the Federal Com¬ 
munications Commission was ever vested with author¬ 
ity by statute to pry into the private affairs of those 
who use the communications companies’ services. The 
authority of the Commission to investigate the affairs 
of the companies subject to its regulation is strictly 
limited. 

The Supreme Court of the United States, in three 
momentous cases, has strictly limited this inquisitorial 
power of a regulatory commission. i 

In Interstate Commerce Commission v. Brimson, 154 
U. S. 447 (1894), the Court held that the authority of 
the Interstate Commerce Commission to require the 
attendance and testimony of witnesses and the produc¬ 
tion of books, papers, etc., was not unlimited but 
strictly limited. The Court said (pp. 478-9): 

“We do not overlook these constitutional limi¬ 
tations which, for the protection of personal 
rights, must necessarily attend all investigations 
conducted under the authority of Congress. 
Neither branch of the legislative department, 
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still less any merely administrative body, estab¬ 
lished by Congress, possesses, or can be invested 
with a general power of making inquiry into the 
private affairs of the citizen. Kilbourn v. 
Thompson , 103 U. S. 1GS, 190. Me said in 
Boyd v. United States, 116 U. S. 616, 630—and 
it cannot be too often repeated—that the prin¬ 
ciples that embody the essence of constitutional 
liberty and security forbid all invasions on the 
part of the government and its employees of the 
sanctity of man’s home, and the privacies of 
his life. As said by Mr. Justice Field in In re 
Pacific Rail way Commission, 32 Fed. Rep. 241, 
250, ‘of all the rights of the citizen, few are of 
greater importance or more essential to his peace 
and happiness than the right of personal security, 
and that involves, not merely protection of his per¬ 
son from assault, but exemption of his private 
affairs, books, and papers from the inspection and 
scrutiny of others. Without the enjoyment of this 
right, all others would lose half their value.’ 

“It was said in argument that the twelfth sec¬ 
tion was in derogation of those fundamental guar¬ 
antees of personal rights that are recognized by 
the Constitution as inhering in the freedom of 

the citizen. It is scarcelv necessarv to sav that 

•> * 

the power given to Congress to regnlate interstate 
commerce does not carry with it any power to de¬ 
stroy or impair those guarantees. . . . 

The limitations thus announced were applied spe- 
cificallv in Harriman v. Interstate Commerce Commis- 
sion, 211 U. S. 407 (1908), where the Interstate Com¬ 
merce Commission sought the testimony of witnesses 
in an investigation designed to obtain information for 
new legislation. Holding that the Commission’s 
powers under the Interstate Commerce Act extended 
only to the enforcement of the regulations enacted by 
Congress governing carriers, the Court ruled that the 
inquiry under consideration was beyond its powers, 
saying (pp. 419-20): 
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“. . . the main purpose of the act was to 

regulate the interstate business of carriers, and 
the secondary purpose, that for which the com¬ 
mission was established, was to enforce the reg¬ 
ulations enacted. These in our opinion are the 
purposes referred to: in other words the power 
to require testimony is limited, as it usually | is 
in English-speaking countries at least, to the 
only cases where the sacrifice of privacy is nec¬ 
essary—those where the investigations concern 
a specific breach of the law.” j 


In Federal Trade Commission v. American Tobacco 
Company, 264 U. S. 29S (1924), the Commission had 
been directed by Senate Resolution to investigate the 
tobacco situation as to domestic and export trade with 
particular reference to market price to producers, 
etc. The Commission sought access to practically all 
of the tobacco company’s books, records, and corre¬ 
spondence. The Senate Resolution was laid aside by 
the Court as of no force, and Mr. Justice Holmes said 
for the Court (pp. 305-7): 


“The mere facts of carrying on a commerce not 
confined within state lines and of being organized 
as a corporation do not make men’s affairs public, 
as those of a railroad company now may be. Smith 
v. Interstate Commerce Commission, 245 U. S. 33, 
43. Any one who respects the spirit as well as the 
letter of the Fourth Amendment would be loath to 
believe that Congress intended to authorize one of 
its subordinate agencies to sweep all our traditions 
into the fire (Interstate Commerce Commission v. 
Brim son, 154 IT. S. 447, 479), and to direct fishing 
expeditions into private papers on the possibility 
that thev may disclose evidence of crime. We do 
not discuss the question whether it could do so if 
it tried, as nothing short of the most explicit lan¬ 
guage would induce us to attribute to Congress 
that intent. The interruption of business, the pos¬ 
sible revelation of trade secrets, and the expense 
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that compliance with the Commission’s wholesale 
demand would cause are the least considerations. 
It is contrary to the first principles of justice to 
allow a search through all the respondents’ rec¬ 
ords, relevant or irrelevant, in the hope that some¬ 
thing will turn up. The unwillingness of this Court 
to sustain such a claim is shown in Harriman v. 
Interstate Commerce Commission, 211 U. S. 407, 
and as to correspondence, even in the case of a 
common carrier, in United States v. Louisville & 
Nashville R. R. Co., 236 U. S. 318, 335. The ques¬ 
tion is a different one where the State granting the 
charter gives the commission power to inspect. 

“The right of access given by the statute is to 
documentary evidence—not to all documents, but 
to such documents as are evidence. The analogies 
of the law do not allow the party wanting evidence 
to call for all documents in order to see if they do 
not contain it. Some ground must be shown for 
supposing that the documents called for do contain 
it. Formerly in equity the ground must be found 
in admissions in the answer. Wigram, Discovery, 
2d ed., §293. We assume that the rule to be applied 
here is more liberal but still a ground must be laid 
and the ground and the demand must be reason¬ 
able. Essgee Co. v. United States, 262 U. S. 151, 
156, 157. A general subpoena in the form of these 
petitions would be bad. Some evidence of the 
materiality of the papers demanded must be pro¬ 
duced. Hale v. Henkel, 201 U. S. 43, 77. . . . 

“The investigations and complaints seem to 
have been only on hearsay or suspicion — but, even 
if they were induced by substantial evidence under 
oath, the rudimentary principles of justice that we 
have laid down would apply. We cannot attribute 
to Congress an intent to defy the Fourth Amend¬ 
ment or even to come so near to doing so as to raise 
a serious question of constitutional law.” (Em¬ 
phasis supplied.) 
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D. The Federal Communications Commission Has 
No Authority Whatsoever to Examine the Messages 
of Newspapers or Newspaper Publishers for Any Pur¬ 
pose Other Than to Determine Whether or Not They 
Were Handled in Accordance With Properly Filed 
Tariffs at Lawful Rates. Any Other Use of Such 
Messages Constitutes a Violation of the First Amend¬ 
ment to the Constitution of the United States as an 
Abridgement or Restraint of the Freedom of the 
Press. 


In their opposition to the motion of this appellant 
for an induction pendente life , the defendants members 
of the Federal Communications Commission assert that 
they have the right to examine messages of newspapers 
or newspaper publishers “when a proper occasion 
arises,’’ and that the exercise of that authority “is not 
a violation of the First Amendment to the Constitution 
of the United States nor any other provision of law, 
for the reason that the First Amendment guarantees 
only against suppression or restraint before publica¬ 
tion. The powers and duties of this defendant to regu¬ 
late communications companies do not conflict with the 
freedom guarantee to the press” (R. 33). 

The only proper occasion for the defendants mem¬ 
bers of the Federal Communications Commission to 
examine messages of a newspaper or newspaper pub¬ 
lishers is to determine whether or not those messages 


have been handled by the communications companies 
in accordance with their properly filed tariffs and at 
lawful rates. 

The verified Bill of Complaint shows that the Fed¬ 
eral Communications Commission made available to 
the Black Committee copies of messages of this appel¬ 
lant. The pleadings in this case show that after the 
Bill of Complaint herein was filed, the Black Committee 
turned over the copy of one of these messages to a 
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member of the House or Representatives who made 
it public. 

Neither the Black Committee nor the Federal Com¬ 
munications Commission can justify that act. The 
contents of the message so copied had nothing to do 
with the purposes of the Senate investigation, but 
even if thev had, the Senate Committee had no lawful 

V 

right to the contents of the message, and the Commu¬ 
nications Commission had no lawful right to turn the 
contents of that message over to the Senate Committee, 
and the member of the House who used the message 
after he received it from the Senate Committee had no 
lawful right to the contents thereof or to make any 
use thereof. 

The Bill of Complaint shows that the Senate Com¬ 
mittee is still proceeding under its alleged authority 
from the United States Senate. The Bill also shows 
that the Resolution of September 26, 1935, adopted 

bv the Federal Communications Commission author- 
* 

izing Commissioner Stewart to make available the 
contents of messages to the Black Committee had not 
yet been rescinded by the Commission and the oppo¬ 
sition to the motion for an injunction pendente life by 
the Communications Commission asserts its right to 
continue to commit the acts complained of herein 
(R. 33). 

The First Amendment to the Constitution of the 
United States is not limited in its scope. It pro¬ 
hibits any abridgment of the freedom of the press 
either before or after publication. It prohibits any 
attempts to censor the press, to intimidate the press, 
or to regulate the business of the press. The recent 
case of Gr os jean v. American Press, Inc., et al., supra, 
is a conclusive answer to the contention of the Com¬ 
mission that freedom of the press guarantees only 
against suppression or restraint before publication. 
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If the Federal Communications Commission or anv 

, •> 

other governmental agency has the right to seize copies 
of press messages and make such a use of them as has 
been made by the Black Committee, then it has the 
right to set up censorship in the offices of the com¬ 
munications companies throughout the country and in¬ 
spect the messages as they go to and from the newspa¬ 
pers, the newspaper publishers, and the newspaper 
editors each dav. : : 

Of course, there is no such authority in the law. But 
neither is there authority for what was done. 

The Bill of Complaint and the supporting affidavits 
show that the newspapers, by the very nature of their 
business, are compelled to use every agency of com¬ 
munication in order to perform their function of gath¬ 
ering and disseminating information. If any branch 
of the government is able to assert the power to put 
its agents into the offices of the communications com¬ 
panies to scan the contents of messages passing to and 
from the newspapers, the newspaper publishers, the 
newspaper editors, and the newspaper correspondents 
of this country, then the freedom of the press will have 
been destroyed and in its place there will have been 
established a method for the most arbitrary and capric¬ 
ious abuse of power yet conceived in the minds of men. 

The authority of the Federal Communications Com- 
mission to regulate the business of the communications 
companies does not give it any power to regulate the 
business of the press. 

This Court can take judicial notice of the fact that 
this appellant is not the only publisher whose teler 
grams have been seized; that this appellant is not the 
only publisher whose messages, which had no bearing 
whatsoever on the matters being investigated by the 
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Black Committee, have been scanned in violation of 
law and in violation of the provisions of the First, 
the Fourth and the Fifth Amendments. 1 

The Committee has proceeded with its surveillance 
of the private messages and papers of publishers as 
well as other citizens in stealthy and secretive ways.- 


1 On November 12, 193.">, the Black Committee issued a dragnet 
subpoena to the various communications companies commanding them 
to produce instanter all telegrams to and from W. H. Cowles of Spo¬ 
kane, Washington, his officers, agents and employees; the Cowles 
Publishing Company (publisher of the daily newspaper, “The Spokes¬ 
man-Review”), the “Spokane Chronicle, ’ y the “Oregon Farmer,” 
the “Washington Farmer,” the “Oregon Farmer, et al.” On March 
2o, these telegrams were returned to the communications companies. 

On February S, 1936, the Black Committee directed a similar sub¬ 
poena commanding the production of all messages of the Times Pub¬ 
lishing Company of Wichita Falls, Texas; and of Ed Howard, presi¬ 
dent; J. H. Allison, vice president; Rhea Howard, general manager; 
and B. I). Donnell, editor. The Times Publishing Company publishes 
two newspapers,—“The Times” and “The Record-News.” The 
Chairman of the Committee was reported in the press as having stated 
that the Committee returned the telegrams after scanning them and 
having found nothing therein pertinent to its investigation. 

On March 2, a subpoena was issued to produce all messages, ex¬ 
cepting those at day and night press rates, of the Wichita, Kansas, 
“Beacon.” Later it is reported to have demanded the press mes¬ 
sages; and still later to have returned all of the messages so demanded 
to the communications companies which produced them. 


2 Illustrative of some of the methods of the Committee is the fol¬ 
lowing letter: 


UNITED SI 
Special 
To Investigate 


Mr. T. B. Kingsbury, 
Superintendent, 

Western Union Telegraph Co., 
Washington, D. C. 

Mr. T. P. Dowd, 
Superintendent, 

Postal Telegraph-Cable Co., 
Washington, D. C. 

Gentlemen: 

The Committee investigating 


ATES SENATE 
Committee 
Lobbying Activities 

160 Senate Office Building, 
Washington, D. C., 
February 12, 1936. 

Mr. F. P. Guthrie, 

District Communications Manager, 
R. C. A. Communications, Inc., 
Washington, D. C. 

Mr. E. J. Girard, 

District Manager, 

Mackay Radio & Telegraph Co., 
Washington, D. C. 

ibying activities has received infor¬ 


mation that certain oyer-zealous local officials of telegraph companies 
have sought to take advantage of subpcnas issued by the Committee, 
making it appear to their customers that such subpoenas were issued 
against a rival company but not against their own company. 

As a matter of fact, all subpenas issued by this Committee in the 
furtherance of the investigation into lobbying activities, authorized 
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E. The Opposition of Defendants Members of the 
Federal Communications Commission to Appellant’s 
Motion for on Injunction Pendente Lite Admits the 
Facts Alleged in the Bill of Complaint. 

j 

Attached to the opposition of defendants members 
of the Federal Communications Commission is an affi¬ 
davit by Irvin Stewart, one of said defendants, which 
admits the facts set up in appellant’s bill of com¬ 
plaint. In this affidavit said defendant Stewart 
states: 

. . that the investigation of the Federal 
Communications Commission in the Washington 
offices of the communications companies, referred 
to in plaintiff’s complaint in this suit, in which in¬ 
vestigation the records, including messages in the 
said Washington offices were examined by em¬ 
ployees of the Commission, was concluded on Jan¬ 
uary 3, 1936; and that no further investigation or 
examination is planned or contemplated.” (R. 
34,35.) 

Also attached to said opposition is an affidavit of 
Herbert L. Pettev, Secretary of the Commission, at¬ 
testing to the correctness of the copy of the report of 

under Senate Resolutions Nos. 165 and 1S4, have been issued in du¬ 
plicate to Western Union Telegraph Company and to the Postal Tele¬ 
graph-Cable Company, and served upon these two companies at the 
same time. Furthermore, messages handled by R.C.A. Communica¬ 
tions, Inc., and Mackay Radio and Telegraph Company have been 
examined by the Committee under subpena in instances where it ap¬ 
peared that such examination would further the Committee’s work. 
Under rules and precedents of long standing, the activities of Senate 
Committee investigating subject matters covered under Senate Reso¬ 
lutions are deemed to be of a high confidential nature until such 
time as evidence gathered by these Committees is presented in open 
hearing. j 

The cooperation of local managers of telegraph companies in con¬ 
forming with this long-established rule will materially assist this com¬ 
mittee in the furtherance of its investigation. 

Very truly yours, 

For the Committee: 

Paul C. Yates. 
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the Commission to the United States Senate in re¬ 
sponse to Senate Resolution 245. (R. 36.) 

This report also admits other allegations in the bill 
of complaint, among such admissions being that the 
Commission by resolution adopted on September 26, 
1935, authorized the seizure of the messages and their 
turning over to the Black Committee “in the name of 
the Federal Communications Commission.'’ (R. 41.) 

From the foregoing, it must be concluded that tele- 

O 0 7 

graphic messages are inviolable; that the Federal 
Communications Commission was without lawful au¬ 
thority to make the contents of appellant’s messages 
available to appellees or anyone else and that ap¬ 
pellees are without legal right to retain, disclose, or 
in anv manner use such messages. 

So, specifically, the question before this Court is 
whether the facts set forth in appellant’s bill of com¬ 
plaint present a justiciable issue. 

PART 2 

AS TO WHETHER OR NOT THIS SUIT IS 

JUSTICIABLE 

A. This Action Is Justiciable in Accordance With 
Article III, Section 2, of the Constitution of the United 
States. 

By the terms of this Article, the judicial power of 
the Federal government shall extend to all cases in law 
and equity arising under the Constitution. 

Appellees in their motion to dismiss argued that the 
suit was in effect one against the Senate of the United 
States and that the judicial department is without 
power to restrain the Senate in the exercise of its 
powers. They relied chiefly on the case of Reed v. 
County Commissioners, 277 U. S. 376. This case arose 
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from the investigation of a senatorial election in the 
State of Pennsylvania. A special committee of the 
United States Senate was constituted to make an in¬ 
vestigation of charges of fraud in that election. This 
committee directed one of its agents to take possession 
of the boxes, ballots and other tilings referred to in the 
resolution creating the committee. The custodians 
of these boxes, ballots and other things used in connec¬ 
tion with the election declined to give them up, where¬ 
upon the committee brought suit to obtain possession 
of them. 

The court disposed of the issue on the sole ground 
that the resolution authorizing the committee to investi¬ 
gate the election did not authorize the committee to 
bring suit to compel compliance with its commands. 
The court held that the text of the resolution as well 
as the established practice of the Senate compelled the 
committee to rely on its own powers and by their very 
nature opposed the construction which the committee 
placed upon the resolution to the effect that it was 
authorized to invoke the power of the judicial depart¬ 
ment. The court merely held that the members of the 

committee were not “authorized bv law to sue.” 

•/ 

There is nothing in this decision nor is there any¬ 
thing in any other decision of the Supreme Court of the 
United States which can be interpreted to hold that 
members of a special senate committee, guilty of vio¬ 
lating the essential rights and liberties of citizens of 
this country under the First, the Fourth and the Fifth 
Amendments to the Constitution of the United States, 
cannot be restrained from a further violation of those 
rights and liberties. There is no distinction in the 
Fourth Amendment between the protection guaranteed 
against illegal search and seizure, insofar as a person 
is concerned, and the protection guaranteed to the per¬ 
son’s papers. If the person be illegally seized and im- 
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properly held in custody by a Senate Committee, a writ 
of habeas corpus will obtain prompt relief. Kilbourn 
v. Thompson, 103 U. S. 168; In re Pacific Railway Com¬ 
mission, 32 Fed. 241; Marshall v. Gordon, 243 U. S. 521; 
Jones v. Securities and Exchange Commission, 56 
Sup. Ct. 654, 80 L. Ed. (Adv. Op.) 655 (1936). Such 
a writ is not applicable to papers which have been il¬ 
legally seized and improperly held. To prevent their 
use and to compel their return a writ of injunction 
must be granted. 

The Senate of the United States did not empower 
the Federal Communications Commission to violate the 
provisions of the Fourth and Fifth Amendments in the 
exercise of its regulatory powers. On the contrary, 
by the precise provisions of the Communications Act, 
the Congress threw safeguards around those Amend¬ 
ments and provided criminal penalties for their 
violation. 

The Senate of the United States, in authorizing the 
Black Committee to investigate certain matters, did not 
empower it to violate the law or traduce the Bill of 
Rights. The Senate is without power to set aside the 
Constitution. 

The members of the Committee are but agents of the 
Senate in the matter of conducting the investigation. 
So their acts as such must be reviewed in the same 
manner as the acts of any other agents of the legisla¬ 
tive department. 

From the time of Mar bury v. Madison , 1 Cranch 137 
(1803) down to the present day, it has been settled 
that the Constitution, by its own terms, is the supreme 
law of the land. Adkins v. Children’s Hospital, 261 
U. S. 525 (1923). 

Where the Constitution prohibits the exercise of a 
power there can be no exercise thereof. 

The powers of Congress, as enumerated or implied 
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in Article I of the Constitution, are subject not only to 
the limitations set forth in Section 9 of Article I, but 
also to the limitations of the First, the Fourth and 
the Fifth Amendments. 

B. The Courts Have Power to Scrutinize Acts of the 
Legislature and Actions of Its Agencies to Determine 
Whether or Not They Transcend the Limits of Legis¬ 
lative Power. 

This is not a suit against the Senate but against indi¬ 
viduals comprising an agency of the Senate. 

Since the order of the lower court was entered, two 
momentous decisions have been handed down bearing 
directly upon the right of the Courts to scrutinize the 
acts of the legislature. 

On April 27, 1936, the Supreme Court of the United 
States, in the case of St. Joseph Stock Yards Company 
v. United States, 56 Sup. Ct. 720, 80 L. Ed. (Adv. Op.) 
679 (1936), through Mr. Chief Justice Hughes, said: 

“When the legislature itself acts within the 
broad field of legislative discretion, its determina¬ 
tions are conclusive. When the legislature appoints 
an agent to act within that sphere of legislative 
authority, it may endow the agent with power to 
make findings of fact which are conclusive, pro¬ 
vided the requirements of due process which are 
specially applicable to such an agency are met, as 
in according a fair hearing and acting upon evi¬ 
dence and not arbitrarily. Interstate Commerce 
Commission v. Louisville & N. R. Co., 227 U. S. 88, 
91; Virginian R. Co. v. United States, 272 U. S. 
658, 663; Tagg Bros. & Moorhead v. United States, 
280 U. S. 444; Florida v. United. States 292 U. S. 
1 , 12 .” 

i 

This was a suit brought by a stockyards company to 
set aside an order of the Secretary of Agriculture fixing 
rates for the conduct of its business under the Packers 
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and Stockyards Act of 1921. The Court pointed out 
that the fixing of rates is a legislative act and then Mr. 
Chief Justice Hughes laid down the rule for judicial 
scrutiny of a legislative act as follows: 

“In determining the scope of judicial review of 
th at act , there is a distinction between actions 
within the sphere of legislative author'dg and ac¬ 
t ion . which transcends the limits of the legislative 
power.” (Emphasis supplied.) 

Later in the opinion, Mr. Chief Justice Hughes stated 
that the Constitution fixes limits to the legislature’s 
rate making power by prohibiting the deprivation of 
property without due process of law or the taking of 
private property for public use without just compensa¬ 
tion. Then he said: 

“ When the legislature acts directly , its action is 
subject to judicial scrutiny and determination in 
order to prevent the transgression of these limits 
of poiver . . . Legislative agencies, with varying 
qualifications, work in a field peculiarly exposed to 
political demands. Some may be expert and im¬ 
partial, others subservient. It is not difficult for 
them to observe the requirements of law in giving 
a hearing and receiving evidence. But to say that 
their findings of facts mav be made conclusive 
where constitutional rights of liberty and property 
are involved, although the evidence clearly estab¬ 
lishes that the findings are wrong and constitu¬ 
tional rights have been invaded, is to place those 
rights at the mercy of administrative officials and 
seriously to impair the security inherent in our 
judicial safeguards. That prospect ... is not 
one to be lightly regarded. . . . The principle ap¬ 
plies when rights either of person or property are 
protected by constitutional restrictions. Under our 
system there is no warrant for the view that a 
judicial power of a competent court can be circum¬ 
scribed by any legislative arrangement designed 
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to give effect to administrative action going beyond 
the limits of constitutional autlioritv. This is the 
purport of the decisions above cited with respect 
to the exercise of an independent judicial judg¬ 
ment upon the facts where confiscation is alleged.’’ 
(Emphasis supplied.) 

This Court—the United States Court of Appeals for 
the District of Columbia—on May 18, 1936, in the case 
of the Township of Franklin et al. v. Rex ford G. Tug- 
well et al., No. 6619, also dealt with an issue similar 
to that raised by appellees herein. The Tugwelltown 
case, as it is known, was a suit brought by certain 
parties to restrain Tugwell and others from carrying 
out a project of the Resettlement Administration which 
was initiated under the provisions of the Emergency 
Relief Appropriations Act of 1935. Tugwell and the 
other defendants argued that the suit could not be 
maintained because it was in effect a suit against the 
United States, which has not consented to be sued. 
The lower court granted the motion of defendants i to 
dismiss the bill of complaint for an injunction and from 
that decree the plaintiffs appealed to this Court. 
Speaking directly on this point, this Court, through 
Mr. Justice Van Orsdel, said: 

“We are not impressed by this contention. The 
action here is one to restrain agents of the United 
States from performing allegedly illegal acts. The 
authority of the agents to do the things of which 
complaint is made is challenged. That such a suit 
is not one against the United States, but against 
the officials who are threatening performance of 
such illegal acts, is well settled. Philadelphia Co. 
v. Stiynson, 223 U. S. 605, 619-620; Lane v. Watts, 
234 U. S. 525, 540; Payne v. Central Pac. Ry. Co., 
255 U. S. 228, 238.” ; 

In the Stimson case, the Supreme Court stated the 
rule as follows (pp. 619-620): 
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“The exemption of the United States from suit 
does not protect its officers from personal liability 
to persons whose rights of property they have 
wrongfully invaded. Little v. Bar revie, 2 Cranch 
170; United States v. Lee, 106 U. S. 196, 220, 221; 
Belknap v. Schild, 161 U. S. 10, 18; Tin dal v. Wes¬ 
ley, 167 U. S. 204; Scranton v. Wheeler , 179 U. S. 
141, 152. And in case of an injury threatened by 
his illegal action, the officer cannot claim immunity 
from injunction process. The principle has fre¬ 
quently been applied with respect to state officers 
seeking to enforce unconstitutional enactments 
(citing cases). And it is equally applicable to a 
Federal officer acting in excess of his authority or 

under an authority not validly conferred. Noble 

« _ * 

v. Union River Logging R. R. Co., 147 U. S'. 165, 
171, 172; School of Magnetic Healing v. McAn- 
nulty, 187 U. S. 94. 

“The complainant did not ask the court to in¬ 
terfere with the official discretion of the Secretary 
of War, but challenged his authority to do the 
things of which complaint was made. The suit 
rests upon the charge of abuse of power, and its 
merits must be determined accordingly; it is not 
a suit against the United States.” 

C. The Fundamental Issue in This Case is Whether 
a Senatorial Committee Can Commit Acts Which 
the Constitution Forbids and Reserve to Itself 
the Sole Power to Pass Upon the Lawfulness of 
Its Acts. 

The Committee has no such power. 

Nowhere in the Bill of Complaint is there any 
challenge of the right of the Committee to exercise 
in a proper manner the implied and auxiliary powers 
of Congress to make an investigation so as to obtain 
information for a legislative purpose. 

What the Bill of Complaint does challenge, how¬ 
ever, is the attempt of the Committee members, ap- 
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pellees herein, to traduce sacred provisions of the 
Constitution of the United States and set themselves 
up as sole judges of their acts. 

If the contention of the appellees be upheld by 
this Court, then the Constitution has been set aside. 

Attached to this brief and asked to be read as a 
part hereof is a survey of the historical background 
of the adoption of the Constitution, particularly with 
reference to the separation of powers provided there¬ 
in and the ratification of the First, the Fourth and 
the Fifth Amendments. (Appendix B.) 

This survey shows that “the great object of terror 
and suspicion to the people of the thirteen Colonies 
at the time of the Revolution, after the Revolution, 
and at the time the Constitution was before them 
was power; not merely power in the hands of a pres¬ 
ident or a prince, of one assembly or of several, of 
many citizens or a few, but power in the abstract 
wherever it existed and under whatever name it was 
known.” (Henry Adams, The North American Re¬ 
view, July, 1870.) i 

It was to prevent the arbitrary and capricious use 
of power that our forefathers proposed a written 
constitution to the citizens of the newly independent 
colonies. And it was to make forever certain that 
those in authority could not arbitrarily and capri¬ 
ciously exercise their power that the people at the 
time the Constitution was before them for ratifica¬ 
tion demanded and obtained the insertion therein of 
a Bill of Rights. 

“The Bill of Rights constituted the restraints de¬ 
liberately placed by the people, not only upon them¬ 
selves (until they should see fit to remove them by 
the process of further amending the Constitution), 
but upon their owm governing agents—the Congress 
and the President—restraints imposed for the pro- 
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tection of the people’s liberties against unlimited and 
arbitrary power.” (Charles Warren, Congress, The 
Constitution and The Supreme Court (rev. ed. 1935), 

p. 88.) 

One fact must never be lost sight of and that is 
the difference between the English and the American 
idea of a constitution. As Warren states in his mon¬ 
umental work, when British statesmen and writers 
talked of a statute or action as unconstitutional, they 
meant that it was something impolitic but not that it 
was something beyond the power of Parliament to 
enact; for Parliament was supreme. Whereas, on 
the other hand, when James Otis, John Adams, Sam¬ 
uel Adams, James Wilson, Richard Henry Lee and 
other leading men of the Colonies characterized a law 
as unconstitutional, thev meant that it was absolutelv 
illegal and that it was such an act as no parliament 
could pass. As early as 1761, James Otis declared 
that an unconstitutional act is void. 

Also, one must not lose sight of the fact that dur¬ 
ing our struggle with the mother country the col¬ 
onists were not only fighting the terrorism of bad 
laws but the terrorism of arbitrary and capricious 
officials. 

During the debates on the Constitution, there were 
those who argued in favor of the parliamentary form 
of government on the theory that the people, through 
their elected representatives, should be free to change 
their form of government at will. This view was 
opposed by the proponents of the Constitution. In 
the course of the debates over ratification, the ques¬ 
tion arose as to the power of the Congress to regu¬ 
late its own acts and interpret its own laws. In 
“ The Federalist,” Xo. 78, Hamilton argued thus: 

“From a body which had even a partial agency 
in passing bad laws, Ave could rarely expect a 
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disposition to temper and moderate them in the 
application. The same spirit which had operated 
in making them, would be too apt in interpreting 
them; still less could it be expected that men who 
had infringed the Constitution in the character 
of legislators, icould be disposed to repair the 
breach in the character of judges 

The motion to dismiss this Bill of Complaint as 
filed by appellees members of the United States 
Senate, asserts their sole and exclusive right to pass 
upon their own acts. (R. 47-51.) 

Nowhere in the Constitution of the United States 
are they given any such power. On the contrary, 
by the express provision of Article III, Section 2, 
that power is vested in the judicial department. 

D. The First Amendment Prohibits Congress From 
Enacting Any Law Abridging the Freedom of the 
Press. 

i 

Senate Resolution 165, under which the Black Com¬ 
mittee began its operations, is repugnant to the Con¬ 
stitution in that it authorizes the Committee to inves¬ 
tigate “all efforts to influence, encourage, promote, 
or retard legislation.” 

The chief function of the j)ress is the gathering and 
dissemination of information. This information mav 
be in the form of news, editorial opinion or adver¬ 
tising. The function of the press cannot be impaired 
or abridged by Congress by reason of the precise 
prohibition of the First Amendment against the 
enactment of any law abridging the freedom of the 
press. 

Congress has no power to enact any law which in 
any way would serve to restrict a newspaper pub¬ 
lisher’s right “to influence, encourage, promote or 
retard legislation.” 
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Therefore, insofar as this appellant is concerned, 
the Senate cannot legislate upon his business in re¬ 
spect of the matters referred to in the resolutions. 

Senate Resolution 184 does not in the slightest 
confer any added power to appellees insofar as this 
appellant is concerned. 

The Supreme Court of the United States, in recent 
years, has had occasion in two momentous cases to 
pass upon the meaning of the constitutional prohi¬ 
bition against abridging the freedom of the press. 

In Near v. Minnesota, 283 U. S. 697 (1931), it re¬ 
viewed a legislative attempt to suppress a newspaper 
by injunctive process and held the law void. 

In Gras jean v. American Press, Inc., et al 56 Sup. 
Ct. 444, 80 L. Ed. (Adv. Op.) 459 (1936), the Court 
reviewed an attempt to impose a burden upon the 
business of the press through the expedient of a gross 
tax on its advertising revenues. It held this law 
repugnant to the Constitution. 

In the Xear case, the Court (through Mr. Chief 
Justice Hughes for the majority) quoted Mr. Mad¬ 
ison as follows: 

“ Tn every state, probably, in the Union, the 
press has exerted a freedom in canvassing the 
merits and measures of public men of every 
description which has not been confined to the 
strict limits of the common law. On this footing 
the freedom of the press has stood: on this foot¬ 
ing it vet stands. . . . Some degree of abuse is 
inseparable from the proper use of everything, 
and in no instance is this more true than in that 
of the press. It has accordingly been decided 
by the practice of the states, that it is better to 
leave a few of its noxious branches to their lux¬ 
uriant growth, than, by pruning them away, to 
injure the vigour of those yielding the proper 
fruits. And can the wisdom of this policy be 
doubted by any who reflect that to the press 
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alone, chequered as it is with abuses, the world 
is indebted for all the triumphs which have been 
gained bv reason and humanity over error and 
oppression; who reflect that to the same benefi¬ 
cent source the United States owe much of the 
lights which conducted them to the ranks of a 
free and independent nation, and which halve 
improved their political system into a shape so 
auspicious to their happiness? Had ‘Sedition 
Acts’, forbidding every publication that might 
bring the constituted agents into contempt or 
disrepute, or that might excite the hatred of the 
people against the authors of unjust or perni¬ 
cious measures, been uniformly enforced against 
the press, might not the United States have been 
languishing at this day under the infirmities of 
a sickly Confederation? Might they not, pos¬ 
sibly, be miserable colonies, groaning under a 
foreign yoke?” (Madison’s Works, Vol. IV, p. 
544.) “ : 

i 

Previously, the Chief Justice had also quoted Mr. 

Madison to this effect: 

“This security o.f the freedom of the press re¬ 
quires that it should be exempt not only from 
previous restraint by the Executive, as in Great 
Britain, but from legislative restraint also,” 
(Madison’s Works, Vol. IV, p. 543.) (Emphasis 
supplied.) 

Then, the Chief Justice, in his own words, said: 

“Meanwhile, the administration of government 
has become more complex, the opportunities for 
malfeasance and corruption have multiplied, 
crime has grown to most serious proportions, 
and the danger of its protection by unfaithful 
officials and of the impairment of the fundamen¬ 
tal security of life and property by criminal alli¬ 
ances and official neglect, emphasizes the pri¬ 
mary need of a vigilant and courageous press, 
especially in great cities. The fact that the lib¬ 
erty of the press may be abused by miscreant 
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purveyors of scandal does not make any the less 
necessary the immunity of the press from pre¬ 
vious restraint in dealing with official miscon¬ 
duct. Subsequent punishment for such abuses 
as may exist is the appropriate remedy, consist¬ 
ent with constitutional privilege.” 

. . Characterizing the publication as a busi¬ 
ness, and the business as a nuisance , does not per¬ 
mit an invasion of the constitutional immunity 
against restraint (Emphasis supplied.) Near 
v. Minnesota, supra, 719-720. 

On February 10, 1936, the Supreme Court, in a 
unanimous opinion, held that a legislative department 
of government is powerless to impose a restrictive 
burden upon the business of the press. After re¬ 
viewing the struggle, waged both in England and in 
the Colonies, for a free press, Mr. Justice Suther¬ 
land, speaking for the Court, said: 

“The framers of the First Amendment were 
familiar with the English struggle, which then 
had continued for nearlv eightv vears and was 
destined to go on for another sixtv-five vears, at 
the end of which time it culminated in a lasting- 
abandonment of the obnoxious taxes. The fram¬ 
ers were likewise familiar with the then recent 
Massachusetts episode; and while that occur¬ 
rence did much to bring about the adoption of 
the amendment (see Pennsylvania and the Fed¬ 
eral Constitution, 188S, p. 181), the predominant 
influence must have come from the English ex¬ 
perience. It is impossible to concede that by the 
words ‘freedom of the press’ the framers of the 
amendment intended to adopt merely the narrow 
view then reflected bv the law of England that 
such freedom consisted onlv in immunitv from 
previous censorship; for this abuse had then per¬ 
manently disappeared from English practice. . . . 

“The predominant purpose of the grant of 
immunity here invoked was to preserve an 
untrammeled press as a vital source of public 
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information. The newspapers, magazines and 
other journals of the country, it is safe to say, 
have shed and continue to shed, more light ;on 
the public and business affairs of the nation 
than any other instrumentality of publicity; an*! 
since informed public opinion is the most potpit 
of all restraints upon mis govern ment, the sup¬ 
pression or abridgment of the publicity afforded 
by a free press cannot be regarded otherwise than 
u'itli grave concern. . . . 

“A free press stand• as one of the great in¬ 
terpreters between the government and the 
people. Jo allow it l-j be. festered is to fetter 
ourselves (Emphasis supplied.) Grosjean \. 
American 1 1 ess, Inc., ct al. supra, 464-466. 

E. Congress Has No Power to Nullify the Provisions 
of the Fourth and Fifth Amendments by Legisla¬ 
tion or Otherwise. 

The essential rights of the people as embraced in 
the Fourth and Fifth Amendments are secured against 
legislative ambition. These rights include the right 
to be secure in one’s person, property, papers and ef¬ 
fects. Xo legislative agency can set aside these rights 
either bv law or bv the acts of its individual members 
or committees. 

The Fourth Amendment provides that: 

“The right of the people to be secure in their 
persons, houses, papers, and effects, against un¬ 
reasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, 
and particularly describing the places to be 
searched, and the persons or things to be seized.” 

The Fifth Amendment provides that no person 
shall “be deprived of life, liberty or property with¬ 
out due process of law.” 

In Appendix B of this brief, there is a discussion 
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of the historical background of these amendments. 
It is respectfully asked that this be read and con¬ 
sidered as a part hereof. Xo conclusion can be drawn 
other than that the provisions of the Fourth and the 
Fifth Amendments were designed to prevent the 
arbitrary and capricious use of power affecting the 
personal rights and liberties of the citizens of this 
country. 

Mr. Madison, in his report on the Virginia Reso¬ 
lutions, said: 

“The great and essential rights of the people 
are secured against legislative as well as against 
executive ambition. They are secured, not by 
laws paramount to prerogative, but by consti¬ 
tutions paramount to laws.” Madison’s Works, 
Vol. 4, p. 543. 

The same author, in “The Federalist”, Xo. 48, 
said: 

“It will not be denied, that power is of an 
encroaching nature, and that it ought to be ef¬ 
fectually restrained from passing the limits 
assigned to it.” 

And then Mr. Madison, in turn, quoted Thomas 
Jefferson as follows: 

“An elective despotism was not the govern¬ 
ment we fought for: but one which should not 
only be founded on free principles but in which 
the powers of government should be so divided 
and balanced among several bodies of magis¬ 
tracy, as that no one could transcend their legal 
limits, without being effectually checked and re¬ 
strained by the others.” 

In “The Federalist,” Xo. 78, Mr. Hamilton, said: 

“If it be said that the legislative bodv are 
themselves the constitutional judges of their own 
powers, and that the construction they put upon 
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them is conclusive upon the other departments,: it 
may be answered, that this cannot be the natural 
presumption, where it is not to be collected from 
any particular provisions in the Constitution. It 
is not otherwise to be supposed, that the Consti¬ 
tution could intend to enable the representatives 
of the people to substitute their will to that of 
their constituents. It is far more rational to 
suppose, that the courts were designed to be an 
intermediate body between the people and the 
legislature, in order, among other things, to keep 
the latter within the limits assigned to their 
authority.” 

James Wilson, one of the authors of the Consti¬ 
tution, on June 16, 1787, said: 

“If the legislative authoritv be not restrained, 
there can be neither liberty nor stabilitv.” 

And again, during the course of the Constitutional 
Convention, Mr. Madison said: 

“If no effectual check be devised for restrain¬ 
ing the instability and the encroachments of the 
latter (the legislature), a revolution of some kind 
or other would be inevitable.” 

At the time the Constitution was proposed for 
ratification, each one of the states had a constitution 
of its own, and a compilation made by George Wythe 
of Virginia for the Virginia Convention showed that 
while not all of the amendments which were proposed 
for the Bill of Rights were to be found in each one 
of the various state constitutions, at least four ex¬ 
isted in every state and those four were freedom 
of religion, freedom of the press, trial by jury, and 
the guaranty against being deprived of life, liberty 
and property except by due process. 

In the celebrated case of Ex Parte Milligan, 4 
Wall. 2 (1866), Mr. Justice Davis reviewed the pro¬ 
visions of the Fourth, the Fifth and the Sixth Amend- 
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merits (the Sixth guarantees the right of trial by 
jury) and said: 

“ These securities for personal liberty thus em¬ 
bodied were such as wisdom and experience had 
demonstrated to be necessary for the protection 
of those accused of crime. And so strong was 
the sense of the country of their importance, and 
so jealous were the people, that these rights, 
highly prized, might be denied them by implica¬ 
tion that when the original Constitution was pro¬ 
posed for adoption it encountered severe opposi¬ 
tion: and, but for the belief that it would be so 
amended as to embrace them, it would never have 
been ratified. 

“Time has proven the discernment of our an¬ 
cestors: for even these provisions, expressed in 
such plain English words, that it would seem 
the ingenuity of man could not evade them, are 
now, after the lapse of more than seventy years, 
sought to be avoided. Those great and good men 
foresaw that troublous times would arise, when 
rulers and people would become restive under 
restraint, and seek by sharp and decisive meas¬ 
ures to accomplish ends deemed just and proper; 
and that the principles of constitutional liberty 
would be in peril, unless established by irrepeal- 
able law. The history of the world had taught 
them that what was done in the past might be 
attempted in the future. The Constitution of 
the United States is a law for rulers and people, 
equally in war and in peace, and covers with the 
shield of its protection all classes of men, at all 
times, and under all circumstances. Xo doctrine, 
involving more pernicious consequences, was ever 
invented by the wit of man than that any of its 
provisions can be suspended during any of the 
great exigencies of government. Such a doctrine 
leads directly to anarchy or despotism, but the 
theory of necessity on which it is based is false; 
for the government, within the Constitution, has 
all the powers granted to it which are necessary 
to preserve its existence, as has been happily 
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proved by the result of the great effort to throw 
oft its just authority.’’ 

Mr. Justice Davis’ comment might be paraphrased 
to read: 

“No doctrine involving more pernicious conse¬ 
quences was ever invented by the wit of man 
than any of its (the Constitution’s) provi¬ 
sions can be suspended during a congressional 
investigation to serve the purposes of the investi¬ 
gators.” 

It is the settled jurisprudence of this country that 
laws repugnant to the provisions of the Fourth and 
Fifth Amendments are void. Boyd v. United States, 
116 U. S. 616 (1886); Counselman v. Hitchcock, 142 
U. S. 547 (1892); Monongaliela Navigation Company 
v. United States, 148 U. S. 312 (1893); Kirby v. 
United States, 174 U. S. 47 (1899); United States v. 
Evans, 213 U. S. 297 (1909). 

Each one of these eases dealt with laws which 
violated the rights of citizens under either the 
Fourth or the Fifth or both the Fourth and Fifth 
Amendments. 

The Supreme Court has held that where pursuant 
to a law a person has been improperly seized and 
detained by the legislature, he not only can be but 
he shall be released upon a writ of habeas corpus. 
Kilbourn v. Thompson, 103 U. S. 168 (1880); Mar¬ 
shall v. Gordon, 243 U. S. 521 (1917). 

Our highest court has also held that no Federal 
court shall convict a man on evidence improperly 
and illegally obtained. Weeks v. United States, 232 
U. S. 383 (1914); Gouled v. United’ States, 255 
U. S. 298 (1921); Amos v. United States, 255 U. S. 
313 (1921); Carroll v. United States, 267 U. S. 132 
(1921); Silverthorne Lumber Company v. United 
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States, 251 U. S. 385 (1920); United States v. Lef- 
kowitz, 285 U. S. 452 (1932). 

Ex parte Jackson, 96 U. S. 727 (1877), established 
the proposition that sealed letters and packages in 
the United States mails are protected by the Fourth 
Amendment and may be opened only on warrant. 

The verified Bill of Complaint alleges that the 
copies of messages obtained by the appellees who 
are sought to be enjoined in this proceeding were 
illegally and improperly obtained. The Bill avers 
that the communications companies had refused to 
comply with the appellees’ command to produce 
the messages and that thereupon the appellees 
went to the Federal Communications Commission, 
which commanded the companies to turn over the 
messages to its agents for inspection. The com¬ 
panies were not informed that this inspection was 
to be for any purpose other than to ascertain whether 
or not the rules and regulations for keeping records 
and accounts as approved by the Commission were 
being complied with. 

The Commission had no authoritv whatsoever, either 
under the law or from this appellant, to make avail¬ 
able to appellees any information concerning messages 
sent by or received by this appellant. At no time has 
the appellant authorized either the Commission to 
make available copies of his messages to appellees or 
appellees to make any use whatsoever of copies re¬ 
ceived from the Commission. 

In Burdeau v. McDowell, 256 U. S. 465 (1921), in¬ 
criminating papers were stolen from the owner and 
turned over to government officers. While the court 
held that the use of the papers against the owner did 
not deny him his rights under the Fifth Amendment, 
nevertheless the doctrine was announced in this case 
that if there is any participation whatsoever of Fed- 
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eral officers in obtaining papers illegally—and the 
court will inquire into the matter with care—such 
papers are not admissible in any proceeding under 
Federal jurisdiction. 

There can be no doubt that the copies of appellant’s 
messages obtained by the Federal Communications 
Commission and made available by it to the appellees 
were made available to appellees in an illegal and im¬ 
proper manner. The bill of complaint charges this 
and Mr. Chief Justice Wheat in his opinion found it 
to be a fact (R. 62). 

There is no authority whatsoever in the Communica- 
tions Act of 1934 for the Commission, in the exercise 
of its regulatory authority over the communications 
companies, to attempt to regulate the business of those 
who avail themselves of the service of the communica¬ 
tions companies, nor is there any authority whatsoever 
for the Commission, through the exercise of its regula¬ 
tory powers, to make disclosure of the contents of mes¬ 
sages sent by the patrons of the communications com¬ 
panies to any agency of the government whatsoever. 
The Commission itself, prior to its illegal and improper 
acts, as complained of in this proceeding, had refused 
the demands of two other agencies of the government to 
do the very thing it did at the behest of the Black 
Committee. 

F. Congressional Investigatory Activities are Re- 
viewable by the Courts. 

There should be no dispute over this statement. The 
doctrine has been upheld in Kilbourn v. Thompson, 
supra; McGrain v. Daugherty , 273 U. S. 135 (1927); 
and Sinclair v. United States , 279 U. S. 263 (1929). 

In the McGrain case, Mr. Justice Van Devanter, 
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speaking for the Court, said there are two propositions 
which the Court recognizes as entirely sound: 

“One, that the two Houses of Congress, in their 
separate relations, possess not only such powers 
as are expressly granted to them by the Constitu¬ 
tion, but such auxiliary powers as are necessary 
and appropriate to make the express powers effec¬ 
tive; and, the other, that neither House is invested 
with ‘general’ power to inquire into private affairs 
and compel disclosures, but only with such limited 
power of inquiry as is shown to exist when the rule 
of constitutional interpretation just stated is 
rightly applied. The latter proposition has further 
support in Harriman v. Interstate Commerce Com- 
misison, 211 U. S. 407 (1908), and Federal Trade 
Commission v. American Tobacco Co., 264 U. S. 
298 (1924).” 

Again, in the McGrain case, the Court said: 

“The contention is earnestly made . . . that this 
power of inquiry, if sustained, may be abusively 
and oppressively exerted. If this be so, it affords 
no ground for denying the power. The same con¬ 
tention might be directed against the power to 
legislate, and of course would be unavailing. We 
must asume, for present purposes, that neither 
House will be disposed to exert the power beyond 
its proper bounds, or without due regard to • the 
rights of witnesses. But if, contrary to this as¬ 
sumption, controlling limitations or restrictions 
are disregarded, the decisions in KUbourn v. 
Thompson and Marshall v. Gordon point to ad¬ 
missible measures of relief.” (Emphasis sup¬ 
plied.) 

In Sinclair v. United States, supra, Mr. Justice 
Butler made this significant statement: 

“It has always been recognized in this country, 
and it is well to remember, that few, if any, of the 
rights of the people guarded by fundamental law 
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are of greater importance to their happiness and 
safety than the right to be exempt from all unau¬ 
thorized, arbitrary or unreasonable inquiries and 
disclosures in respect of their personal and private 
affairs.” 

i 

Marshall v. Gordon, 243 U. S. 521 (1917) involved a 
writ of habeas corpus. Marshall, then United States 
Attorney for the Southern District of New York, wrote 
a letter to the Chairman of the House Judiciary Com¬ 
mittee, which the latter regarded as contemptuous. 
Marshall was cited and sentenced for contempt. He 
obtained a writ of habeas corpus and the Supreme 
Court held that Congress had exceeded its power and 
ordered his release. As to the powers of Congress, Mr. 
Chief Justice White said: 

“What does this implied power embrace? is thus 
the question. In answering, it must be borne in 
mind that the power rests simply upon the implica¬ 
tion that the right has been given to do that^which 
is essential to the execution of some other and 
substantive authority expressly conferred. The 
power is therefore but a force implied to bring into 
existence the conditions to which constitutional 
limitations apply. It is a means to an end and not 
the end itself. Hence it rests solely upon the right 
of self-preservation to enable the public powers 
given to be exerted. 7 ’ 

In Kilbourn v. Thompson, 103 U. S. 168 (1880), a 
writ of habeas corpus was also granted. Upon hearing 
the release of Kilbourn was ordered. 

The restrictions upon the inquisitorial powers of the 
legislature were reiterated in In re Pacific Railway 
Commission, 32 Fed. 241 (1887), wherein the court was 
called upon to consider the power of the legislature to 
investigate the private affairs, books and papers of 
officers and employees of railroads which received aid 
from the United States. It was held that the informa- 
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tion sought could have no relation to the legislative 
function nor to possible legislation. Referring to the 
Kilbourn case the court said at pp. 253-254: 

“This case will stand for all time as a bulwark 
against the invasion of the right ot the citizen to 
protection in his private affairs against the un¬ 
limited scrutiny of investigation by a congres¬ 
sional committee. The courts are open to. the 
United States as they are to the private citizen, 
and both can there secure, by regular proceedings, 
ample protection of all rights and interests which 
are entitled to protection under a government of a 
written Constitution and laws. . . . They (offi¬ 
cers and employees of the railroads) cannot be 
compelled to open their books, and expose such 
other business to the inspection and examination 
of the commission . . . and they are entitled to 
the same protection and exemption from inquisi¬ 
torial investigation into such business as any 
other citizen engaged in like business.” 

If writs of habeas corpus will lie to obtain the release 
of persons improperly held by congressional action, 
then a writ of injunction must lie to prevent the im¬ 
proper use of and retention of papers illegally obtained 
bv a congressional committee. No other conclusion 
can be reached from the language in the opinions just 
quoted. 

G. Liberties of the Citizens as Guaranteed by the 
Constitution Depend on Enforceable Restraints 
Against Abuses of Power. Therefore, an Improper 
Exercise of Congressional Investigatory Powers Do¬ 
ing and Threatening Irreparable Damage Can Be Re¬ 
strained by the Courts in an Equity Proceeding 
Where There Is no Other Adequate Remedy. 

The prohibitions against the suspension of the privi¬ 
lege of the writ of habeas corpus, as well as the provi- 
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sions of the First, the Fourth, and the Fifth Amend¬ 
ments, were placed in the Constitution as a result of 
our forefathers’ experiences with abuses of power. 
They are prohibitions against such acts as this Com¬ 
mittee is guilty of having committed and threatening 
further to commit. Such acts are subject to equitable 
restraints. j 

As heretofore pointed out, the appellees improperly 
and illegally made a copy of a telegram sent by this 
appellant to one of his editorial employees pertaining 
to appellant’s business as a publisher of newspapers. 
Then using the information so obtained, the Committee 
issued a subpoena duces tecum to The Western Union 
Telegraph Company to produce the original of the 

message. Appellant, as was his right, brought a suit 
to enjoin The Western Union Telegraph Company 
from turning over to the Committee the message. Mo¬ 
tion was made for a preliminary injunction and counsel 
for the defendant, The Western Union Telegraph Com¬ 
pany, asked counsel for this appellant to grant an ex¬ 
tension of time within which to tile the opposition; to 
the motion for an injunction, so that the appellees 
could decide upon what course they should pursue to 
protect their rights. After the extension was granted, 
appellees, who had no legal right to the possession of 
the copy of the message, turned that copy over to a 
member of the other House of Congress, who pro¬ 
ceeded to make it public. 

Then the appellees, having thus disposed of the mes¬ 
sage in derogation of this appellant’s rights, vacated 

and cancelled the subpoena. In their notice of can¬ 
cellation, they stated that the message was not perti¬ 
nent to their inquiry. 

Seldom, if ever, in the history of Congress has any 
committee been guilty of a more flagrantly offensive and 
illegal, arbitrary and capricious act. Appellees had no 
right to the copy of that message, which they had ob- 
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tained illegally, and they have no right to any other 
copies of messages of this appellant, and if this appel¬ 
lant is to be protected against further illegal, arbi¬ 
trary and capricious acts, the decision of the lower 
court must be reversed and a writ of injunction must 
be issued. That writ is the only effective remedy. 

At the time appellees determined to divulge con¬ 
tents of appellant’s message, this suit was pending. 

Two days before this case was argued below, the 
Supreme Court of the United States, through Mr. 
Justice Sutherland for the majority, discussed two 
questions at issue here: 

(a) The Court’s power to preserve existing status 
pending determination of suit, and 

(b) The Court’s duty to safeguard constitutional 
privileges and immunities of citizens. 

In the case of Jones v. Securities & Exchange Com¬ 
mission, 56 Sup. Ct. 654, 80 L. Ed. (Adv. Op.) 655 
(1936), Jones had filed a registration statement with 
the Securities & Exchange Commission. The Commis¬ 
sion ordered him to appear and show cause why a stop 
order should not be issued suspending the effectiveness 
of his registration statement. After receiving this 
order to show cause, Jones withdrew the statement and 
then the Commission proceeded against him just as 
though the statement were still in effect. 

Jones opposed the action of the Commission in court 
and when overruled in the lower courts appealed to 
the Supreme Court of the United States. 

The Supreme Court held that the proceeding of the 
Commission was analagous to a suit in equity to ob¬ 
tain an injunction and should be governed by like con¬ 
siderations, and it held that the stop order of the 
Commission was equivalent to an injunction. On this 
point, the Court said: 

“The rule is 'well settled, both by the courts of 
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England and of this country, that where a suit is 
brought to enjoin certain acts or activities, for 
example, the erection of a building or other struc¬ 
ture, of which suit the defendant has notice, the 
hands of the defendant are effectually tied pending 
a hearing and determination, even though no re¬ 
straining order or preliminary injunction be is¬ 
sued. We briefly review some of the decisions. 


“The conclusion to be drawn from all the cases 
is that after a defendant has been notified of the 
pendency of a suit seeking an injunction against 
him, even though a temporary injunction be not 
granted, he acts at his peril and subject to the 
power of the court to restore the status, wholly 
irrespective of the merits as they may be ulti¬ 
mately’ decided.” 


The Commission challenged Jones’ right to with¬ 
draw his statement. The Court found that there was 
nothing in the law which denied him the right to with¬ 
draw or gave the Commission power to compel him to 
proceed once he had filed such a statement if he desired 
to withdraw it. 

Mr. Justice Sutherland said: 

“The general rule is settled for the Federal tri¬ 
bunals that plaintiff possesses the unqualified 
right to dismiss his complaint at law or his bill in 
equity unless some plain legal prejudice will result 
to the defendant other than the mere prospect of 
a second litigation upon the subject matter.” 

The Court then said, through Mr. Justice Suther¬ 
land, that it was unable to see how any right of the 
general public could be affected by the withdrawal of 
the application, and that the right of the registrant to 
withdraw was as absolute as the right of a person to 
withdraw an ungranted application for any other form 
of privilege in respect of which he is at this time alone 
concerned. 
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“The action of the Commission/’ said Mr. Jus¬ 
tice Sutherland, . violates the cardinal precept 
upon which the constitutional safeguards of per¬ 
sonal liberty ultimately rest—that this shall be a 
government of laws—because to the precise extent 
that the mere will of an official or an official body is 
permitted to take the place of allowable official 
discretion or to supplant the standing law as a rule 
of human conduct, the government ceases to be one 
of laws and becomes an autocracy. Against the 
threat of such a contingency the courts have always 
been vigilant, and, if they are to perform their 
constitutional duties in the future, must never 
cease to be vigilant, to detect and turn aside the 
danger at its beginning. The admonition of Mr. 
Justice Bradley in Boyd v. United States. 116 U. S. 
616, 635, 29 L. Ed. 746, 752, 6 S. Ct. 520, should 
never be forgotten: 4 It may be that it is the obnox¬ 
ious thing in its mildest and least repulsive form; 
but illegitimate and unconstitutional practices get 
their first footing in that wav, namely, bv silent 
approaches and slight deviations from legal modes 
of procedure ... It is the duty of courts to be 
watchful for the constitutional rights of the citi¬ 
zen, and against any stealthy encroachments 
thereon. Their motto should be obsta principiis.’ 

4 4 Arbitrary power and the rule of the Constitu¬ 
tion cannot both exist. They are antagonistic and 
incompatible forces; and one or the other must of 
necessity perish whenever they are brought into 
conflict. To borrow the words of Mr. Justice Day, 
4 there is no place in our constitutional system for 
the exercise of arbitrary power.’ Garfield v. 
United States , 211 U. S. *249, 262, 53 L. Ed. 168, 
174, 29 S. Ct. 62. To escape assumptions of such 
power on the part of the three primary depart¬ 
ments of the government, is not enough. Our 
institutions must be kept free from the appropria¬ 
tion of unauthorized power by lesser agencies as 
well. And if the various administrative bureaus 
and commissions, necessarily called and being 
called into existence by the increasing complexities 
of our modern business and political affairs, are 
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permitted gradually to extend their powers by en¬ 
croachments — even petty encroachments — upon 
the fundamental rights, privileges and immunities 
of the people, we shall in the end, while avoiding 
the fatal consequences of a supreme autocracy, 
become submerged by a multitude of minor inva¬ 
sions of personal rights, less destructive but no 
less violative of constitutional guaranties.” 

The issue in this case revolves around the posses¬ 
sion by the appellees of the contents of telegraph mes¬ 
sages of this appellant improperly and illegally 
obtained through the connivance of the Federal Com¬ 
munications Commission. If, instead of obtaining the 
personal papers of appellant, the Committee had ob¬ 
tained custody of his person through arrangements by 
some agency of its own or of some other department 
of the government, the appellant would have the right 
to petition for a writ of habeas corpus to obtain liis 
release. The courts have uniformly upheld this right. 
There is no distinction in the Fourth Amendment be¬ 
tween the security of the person and the security of 
the property, the papers and the personal effects of 
the person. However, a writ of habeas corpus would 
not lie to obtain release of the private papers of Ian 
individual seized in violation of the Fourth Amend¬ 
ment. It would not lie to prevent the use of such 
papers. There is only one writ which will lie not only 
to prevent the use of the papers but to recover the 
papers, and that is the writ of injunction. If that 
writ cannot be used then it must be admitted that a 
congressional committee at any time may obtain pos¬ 
session of the papers and effects of citizens of this 
country in an utterly illegal and unconscionable man¬ 
ner and make whatever use of them it desires without 
any recourse by the citizen. 

Such a procedure does not involve due process of 
law at all. In fact, it violates the guarantee of due 
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proce-ss of law as specifically stated in the Fifth 
Amendment. 

This Court should not forget that the provisions of 
the Fourth and the Fifth Amendments were inserted 
in the Constitution as a result of our forefathers’ ex¬ 
periences with just such abuses of power. In the 
celebrated Wilkes and Entick cases, referred to more 
fully in Appendix B, Lord Halifax issued writs of 
attachment for the persons, papers and effects of those 
who had published, printed or helped to publish, print 
and circulate a certain publication in England. More 
than forty persons were seized, their houses ransacked, 
and their papers were gathered up or destroyed. 
Habeas corpus was resorted to to obtain the release 
of the individuals and later suits for damages were 
brought, and the court held in favor of the plaintiffs. 

In America, during the same period, writs of attach¬ 
ment and writs of assistance were issued by those 
holding power, and these writs were attacked by many 
patriots, including James Otis, John Adams, Samuel 
Adams, Josiah Quincy and others. Otis characterized 
them as “The worst instrument of arbitrary power, 
the most destructive of English liberty, and the funda¬ 
mental principles of law that ever was found in an 
English law book.” (Boyd v. United States , 116 IT. S. 
at p. 625.) 

H. The Fact That the Appellees Black, Minton, 
Schwellenbach, Frazier and Gibson Are Members of 
the United States Senate and Also Members of a Spe¬ 
cial Committee of the United States Senate Does not 
Confer Immunity From a Proceeding to Enjoin Them 
From Committing Illegal and Unconstitutional Acts 
Which Would Cause Irreparable Damage to a Citizen 
and Where There Is no Adequate Remedy at Law. 

The verified Bill of Complaint shows on its face that 
appellees members of the Black Committee, through 
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the assistance of the Federal Communications Commis¬ 
sion, came into possession of the contents of certain 
telegraphic messages belonging to appellant in a man¬ 
ner which was not onlv unlawful under the statutes of 
the United States but in derogation of appellant’s 
rights under the First, the Fourth and the Fifth 
Amendments to the Constitution of the United States. 

The telegrams of this appellant, copies of which 
were obtained by appellees through the assistance of 
the Federal Communications Commission, were pro¬ 
tected by the communications companies when ap¬ 
pellees made an unlawful demand for their production. 
Realizing that their demand was unlawful, the ap¬ 
pellees did not resort to the process of the Senate or 
any other lawful process, but instead went to the Com¬ 
munications Commission and asked its assistance. Ap¬ 
pellees received that assistance, notwithstanding the 
fact that the Communications Commission had pre¬ 
viously interpreted the law—and correctly—as for¬ 
bidding it to render such assistance. (Note excerpts 
from letter of Chairman Prall, of the Federal Com¬ 
munications Commission, to the Attorney General of 
the United States under date of April 9, 1935, supra, 
p. 22, note 1.) • 

This proceeding docs not involve any attempt by ap¬ 
pellant to compel or to prevent proper action by the 
Senate of the United States on a legislative matter. 

This proceeding does not involve any attempt by 
appellant to interfere with the United States Senate 
or any of its committees in the proper exercise of legis¬ 
lative functions. ! 

The sole issue in this proceeding is whether or not 
appellees, either individually or as a committee of the 
United States Senate, can nullify the provisions of the 
First, the Fourth and the Fifth Amendments to the 
Constitution of the United States and then deny the 
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right of a citizen to obtain relief from tlieir illegal, 
arbitrary and capricious acts in a court of equity. 

The famous case of United States v. Lee, 106 U. S. 
196 (1S82) is controlling on this point. The Robert 
E. Lee Homestead, the Arlington estate, had been for 
ten years in possession of the United States under a 
title acquired by sale for non-payment of taxes. The 
plaintiff, heir of Robert E. Lee, claiming that this title 
was invalid, brought suit in ejectment against the Fed¬ 
eral officer* in charge of the property to recover pos¬ 
session of it. The United States, by its Attorney Gen¬ 
eral, intervened for the purpose of setting up its title 
and moved that the suit be dismissed as in effect a suit 
against itself. The United States Supreme Court held 
that the suit might be maintained against the Federal 
officers in possession of the property to determine 
whether or not the Federal title which they alleged to 
support them in their possession was a valid one, and 
that, if not valid, they might be ejected. 

Mr. Justice Miller, writing the opinion for the Court, 
stated what was after all to be considered the real 
ground of the decision, namely, that it was not in 
consonance with the general principles of American 
philosophy to hold that a citizen could not be protected 
against an unconstitutional act of his state. 

“It is not pretended, as the case now stands,” 
said he, “that the President had any lawful au¬ 
thority to do this, or that the legislative body 
could give him any such authority, except upon 
payment of just compensation. The defense 
stands here solely upon the absolute immunity 
from judicial inquiry of everyone who asserts au¬ 
thority from the executive branch of the Govern¬ 
ment, however clear it may be made that the 
executive possessed no such power. Not only no 
such power is given, but it is absolutely prohibited, 
both to the executive and the legislative, to deprive 
anyone of life, liberty or property without due 
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process of law, or to take private property without 
just compensation. . . . No man in this country is 
so high that he is above the law. No officer of the 
law may set that law at defiance, with impunity. 
All the officers of the government, from the highest 
to the lowest, are creatures of the law and are 
bound to obey it. ... It is the only supreme 
power in our system of government, and every 
man who, by accepting office, participates in its 
functions, is only the more strongly bound to sub¬ 
mit to that supremacy, and to observe the limita¬ 
tions which it imposes upon the exercise of the 
authority which it gives. It cannot be, then, that 
when, in a suit between two citizens for the owner¬ 
ship of real estate, one of them has established his 
right to the possession of the property according 
to all forms of judicial procedure, and by the ver¬ 
dict of a jury and the judgment of the court, the 
wrongful possessor can say successfully to the 
court, Stop here, I hold by order of the President, 
and the progress of justice must be stayed. That, 
though the nature of the controversy is one pe¬ 
culiarly appropriate to the judicial function, 
though the United States is no party to the suit, 
though one of the three great branches of the gov¬ 
ernment to which bv the Constitution this dutv has 

•/ 4/ 

been assigned has declared its judgment after a 
fair trial, the unsuccessful party can interpose an 
absolute veto upon that judgment by the produc¬ 
tion of an order of the Secretary of War, which 
that officer had no more authority to make than 
the humblest private citizen.” (Emphasis sup¬ 
plied.) ; 

I 

See also United States v. Peters, 5 Cranch 115 
(1809); Meigs v. McClung, 9 Cranch 11 (1815); Os¬ 
borne v. Bank of the United States, 9 Wheat. 738 
(1824). ’ | 

It is a settled fact in the jurisprudence of this coun¬ 
try that no official can plead immunity to avoid the con¬ 
sequences of arbitrary and capricious acts in violation 
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of the constitutional guaranties as set out in the Con¬ 
stitution of the United States. 

In Ex Parte Young, 209 U. S. 123 (1908), the Attor¬ 
ney General of Minnesota refused to obey an injunction 
of the Federal Court on the ground that the suit was 
one brought by a citizen against the State of Minne¬ 
sota and, therefore, barred under the Eleventh Amend¬ 
ment. He was held in contempt; whereupon he ap¬ 
pealed to the Supreme Court of the United States. 
There he urged that what the Federal Court had en¬ 
joined was not such an action as he might take as an 
individual but only such action as he might take in 
behalf of the State of Minnesota. The Court said: 

“The act to be enforced is alleged to be uncon¬ 
stitutional, and if it be so, the use of the name of 
the State to enforce an unconstitutional act to the 
injury of complainants is a proceeding without the 
authoritv of and one which does not affect the 
State in its sovereign or governmental capacity. 
It is simply an illegal act upon the part of the 
State to enforce a legislative enactment which is 
void because unconstitutional. If the act ivhich 
the State Attorney General seeks to enforce be a 
violation of the Federal Constitution, the officer 
in proceeding under such enactment comes into 
conflict with the superior authority of that Consti¬ 
tution, and he is in that case stripped of his official 
or representative character and is subjected in his 
perso-n to the consequence of his individual con¬ 
duct” (Emphasis supplied.) 

CONCLUSION 

This appellant insists that on the showing in the 
verified bill of complaint and on the record of the hear¬ 
ing before Mr. Chief Justice Wheat on motions, the 
lower court should have taken jurisdiction over ap¬ 
pellees herein and should have granted appellant’s 
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motion for an injunction pendente lite to restrain ap¬ 
pellees from further violations of appellant’s rights, 
privileges and immunities as guaranteed by the Con¬ 
stitution of the United States. The record shows a 
cause within the jurisdiction of the trial court and 
shows on its face facts justifying the granting of a 
preliminary injunction. 

WHEREFORE, appellant prays that the judgment 
of the lower court dismissing the bill of complaint for 
an injunction as against appellees herein and denying 
appellant’s motion for an injunction pendente lite be 
reversed. 


Respectfully submitted, 

t 

Elisha Hanson, 
Edward G. Woods, 
Attorneys for Appellant. 

Eliot C. Lovett, 

Charles H. Bradley, 

Of Counsel. ! 


September 9, 1936. 
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APPENDIX A 
STATUTES INVOLVED 

Communications Act of 1934 

Sections 1, 220, 605 (Act of June 19, 1934, C. 652; 

47 TJ.S.C.A. mol, 220, 605). 

Section 151 (47 TJ.S.C.A.) provides: 

“Purposes of Act; Federal Communications 
Commission created. 

“For the purpose of regulating interstate and 
foreign commerce in communication by wire and 
radio so as to make available, so far as possible, 
to all the people of the United States a rapid, 
efficient, Nation-wide, and world-wide wire and 
radio communication service with adequate facili¬ 
ties at reasonable charges, for the purpose of the 
national defense, and for the purpose of securing 
a more effective execution of this policy by cen¬ 
tralizing authoritv heretofore granted bv law to 
several agencies and by granting additional au¬ 
thority with respect to interstate and foreign 
commerce in wire and radio communication, there 
is hereby created a commission to be known as 
the ‘Federal Communications Commission,’ which 
shall be constituted as hereinafter provided, and 
which shall execute and enforce the provisions of 
this chapter.” 

< 

Section 220 (47 U.S.C.A.) provides: 

“Accounts, records and memoranda; deprecia¬ 
tion charges; forfeitures and penalties. 

“(a) The Commission may, in its discretion, 
prescribe the forms of any and all accounts, rec¬ 
ords, and memoranda to be kept by carriers sub¬ 
ject to this chapter, including the accounts, rec¬ 
ords, and memoranda of the movement of traffic, 
as well as of the receipts and expenditures of 
moneys. 
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“(b) The Commission shall, as soon as practi¬ 
cable, prescribe for such carriers the classes of 
property for which depreciation charges may be 
properly included under operating expenses, and 
the percentages of depreciation which shall be 
charged with respect to each of such classes of 
property, classifying the carriers as it may deem 
proper for this purpose. The Commission may, 
when it deems necessarv, modify the classes and 
percentages so prescribed. Such carriers shall 
not, after the Commission has prescribed the 
classes (sic) of property for which depreciation 
charges may be included, charge to operating ex¬ 
penses any depreciation charges on classes of 
property other than those prescribed by the Com¬ 
mission, or, after the Commission has prescribed 
percentages of depreciation, charge with respect 
to any class of property a percentage of deprecia¬ 
tion other than that prescribed therefor by the 
Commission. Xo such carrier shall in any case 
include in any form under its operating or other 
expenses any depreciation or other charge of ex¬ 
penditure included elsewhere as a depreciation 
charge or otherwise under its operating or other 
expenses. 

“(c) The Commission shall at all times have 
access to and the right of inspection and examina¬ 
tion of all accounts, records, and memoranda, in¬ 
cluding all documents, papers and correspondence 
now or hereafter existing, and kept or required 
to be kept by such carriers, and the provisions 
of this section respecting the preservation and 
destruction of books, papers, and documents shall 
apply thereto. The burden of proof to justify 
every accounting entry questioned by the Com¬ 
mission shall be on the person making, authoriz¬ 
ing, or requiring such entry and the Commis¬ 
sion may suspend a charge or credit pending sub¬ 
mission of proof by such person. Any provision 
of law prohibiting the disclosure of the contents 
of messages or communications shall not be 
deemed to prohibit the disclosure of any matter 
in accordance with the provisions of this section. 
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“(d) In case of failure or refusal on the part 
of any such carrier to keep such accounts, rec¬ 
ords, and memoranda on the books and in the 
manner prescribed by the Commission, or to sub¬ 
mit such accounts, records, memoranda, docu¬ 
ments, papers, and correspondence as are kept 
to the inspection of the Commission or any of 
its authorized agents, such carrier shall forfeit 
to the United States the sum of $500 for each day 
of the continuance of each such offense. 

“(e) Any person who shall willfully make 

anv false entry in the accounts of anv book of 

•> * * 

accounts or in any record or memoranda kept by 
any such carrier, or who shall willfully destroy, 
mutilate, alter, or by any other means or device 
falsify any such account, record, or memoranda, 
or who shall willfully neglect or fail to make 
full, true, and correct entries in such accounts, 
records, or memoranda of all facts and transac¬ 
tions appertaining to the business of the carrier, 
shall be deemed guilty of a misdemeanor, and 
shall be subject, upon conviction, to a fine of not 
less than $1,000 nor more than $5,000 or impris¬ 
onment for a term of not less than one year nor 
more than three years, or both such fine and im¬ 
prisonment : Provided , That the Commission may 
in its discretion issue orders specifying such op¬ 
erating, accounting, or financial papers, records, 
books, blanks, or documents which may, after a 
reasonable time, be destroyed, and prescribing 
the length of time such books, papers, or docu¬ 
ments shall be preserved. 

“(f) No member, officer, or employee of the 
Commission shall divulge anv fact or information, 
which may come to his knowledge during the 
course of examination of books or other accounts, 
as hereinbefore provided, except insofar as he 
may be directed by the Commission or by a court. 

“(g) After the Commission has prescribed the 
forms and manner of keeping accounts, records, 
and memoranda to be kept by any person as 
herein provided, it shall be unlawful for such 
person to keep any other accounts, records, or 
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memoranda than those so prescribed or such as 
may be approved by the Commission or to keep 
the accounts in any other manner than that pre¬ 
scribed or approved by the Commission. Notice 
of alterations by the Commission in the required 
manner or form of keeping accounts shall be 
given to such persons by the Commission at least 
six months before the same are to take effect. 

“(h) The Commission may classify carriers 
subject to this chapter and prescribe different re¬ 
quirements under this section for different classes 
of carriers, and may, if it deems such action con¬ 
sistent with the public interest, except the car¬ 
riers of any particular class or classes in any 
State from any of the requirements under this 
section in cases where such carriers are subject 
to State commission regulation with respect to 
matters to which this section relates. 

“(i) The Commission, before prescribing any 
requirements as to accounts, records, or memo¬ 
randa, shall notify each State commission having 
jurisdiction with respect to any carrier involved, 
and shall give reasonable opportunity to each 
such commission to present its views, and shall 
receive and consider such views and recommenda¬ 
tions. I 

“(j) The Commission shall investigate and re¬ 
port to Congress as to the need for legislation to 
define further or harmonize the powers of the 
Commission and of State commissions with re¬ 
spect to matters to which this section relates. 

Section 605 (47 U.S.C.A.) provides: 

“Unauthorized publication or use of communi¬ 
cations—no person receiving or assisting in re¬ 
ceiving, or transmitting, or assisting in trans¬ 
mitting, any interstate or foreign communication 
by wire or radio shall divulge or publish the ex¬ 
istence, contents, substance, purport, effect, or 
meaning thereof, except through authorized chan¬ 
nels of transmission or reception, to any person 
other than the addressee, his agent, or attorney, 
or to a person employed or authorized to forward 
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such communication to its destination, or to 
proper accounting or distributing officers of the 
various communicating centers over which the 
communication may be passed, or to the master of 
a ship under whom he is serving, or in response to 
a subpoena issued by a court of competent juris¬ 
diction, or on demand of other lawful authority; 
and no person not being authorized by the sender 
shall intercept any communication and divulge or 
publish the existence, contents, substance, pur¬ 
port, effect, or meaning of such intercepted com¬ 
munication to any person; and no person not 
being entitled thereto shall receive or assist in re¬ 
ceiving any interstate or foreign communication 
bv wire or radio and use the same or anv inf'or- 
mation therein contained for his own benefit or 
for the benefit of another not entitled thereto; 
and no person having received such intercepted 
communication or having become acquainted with 
the contents, substance, purport, effect, or mean¬ 
ing of the same or any part thereof, knowing 
that such information was so obtained, shall di¬ 
vulge or publish the existence, contents, sub¬ 
stance, purport, effect, or meaning of the same or 
any part thereof, or use the same or any infor¬ 
mation therein contained for his own benefit or 
for the benefit of another not entitled thereto; 
Provided, That this section shall not apply to the 
receiving, divulging, publishing, or utilizing the 
contents of any radio communication broadcast, 
or transmitted bv amateurs or others for the use 
of the general public, or relating to ships in dis¬ 
tress.” 


CONSTITUTIONAL PROVISIONS INVOLVED 

Article III, Section 2, of the Constitution of the 
United States provides: 

“The judicial power shall extend to all cases 
in Law and Equity arising under the Constitu¬ 
tion. * * *” 
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Amendment I of the Constitution of the United 
States provides: 

“Congress shall make no law respecting an 
establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom! of 
speech, or of the press; or of the right of the 
people peaceably to assemble, and to petition the 
Government for a redress of grievances.” ; 

Amendment IV of the Constitution of the United 
States provides: 

“The right of the people to be secure in their 
persons, houses, papers, and effects, against un¬ 
reasonable searches and seizures, shall not be vio¬ 
lated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, 
and particularly describing the place to be 
searched, and the person or things to be seized.” 

Amendment V of the Constitution of the United 
States provides: 

“No person shall be held to answer for a capi¬ 
tal, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, ex¬ 
cept in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time 
of War or public danger; nor shall any person be 
subject for the same offence to be twice put in 
jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against him¬ 
self, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private 
property be taken for public use, without just 
compensation.” 
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SENATE RESOLUTIONS 

4 ‘74th Congress, 

1st Session. 

S. RES. 165 

IX THE SENATE OF THE UNITED STATES 

July 11 (legislative day, May 13), 1935 
Mr. Black submitted the following resolution; 
which was considered and agreed to 

RESOLUTION: 

RESOLVED, that a special committee of five 
senators, to be appointed by the President of the 
Senate, is authorized and directed to make a full 
and complete investigation of all lobbying ac¬ 
tivities and all efforts to influence, encourage, 
promote, or retard legislation, directly or indi¬ 
rectly, in connection with the so-called ‘holding 
company bill,’ or any other matter or proposal 
affecting legislation. The committee shall report 
to the Senate, as soon as practicable, the results 
of its investigation, together with its recommen¬ 
dations. 

For the purposes of this resolution the commit¬ 
tee, or any duly authorized subcommittee thereof, 
is authorized to hold such hearings, to sit and act 
at such times and places during the sessions and 

recesses of the Senate in the Seventv-fourth and 

* 

succeeding Congresses, to employ and to call 
upon the executive departments for clerical and 
other assistants, to require by subpoena or other¬ 
wise the attendance of such witnesses and the 
production of such correspondence, books, papers 
and documents, to administer such oaths, to 
take such testimony, and to make such expendi¬ 
tures as it deems advisable. The cost of sten¬ 
ographic services to report such hearings shall 
not be in excess of 25 cents per hundred words. 
The expenses of the committee, which shall not 
exceed $50,000, shall be paid from the contingent 
fund of the Senate upon vouchers approved by 
the chairman.” 

“74th Congress 
1st Session 


S. EES. 184 

IN THE SENATE OF THE UNITED STATES 

i 

July 29 (calendar day, Aug. 14), 1935 
Mr. Black submitted the following resolution; 
which was considered and agreed to 

RESOLUTION j 

RESOLVED, That in order to consider the full 
purpose and effect of efforts to influence legis¬ 
lation and Government, contracts and activities by 
showing the realized and anticipated financial 
benefits therefrom, and to consider the connec¬ 
tions and associations therewith of stock capital¬ 
ization, corporate affiliations, salaries, bonuses, 
corporate relationships, corporate structure and 
political activities and efforts to influence or sup¬ 
press or foment public sentiment, in addition to 
the authority heretofore conferred upon the spe¬ 
cial Senate committee by S. Res. 165, agreed to 
July 11, 1935, the said special committee is 
hereby given the following additional power and 
authority: 

_ 9/ 

(a) To investigate and report to the Senate 
upon the financial structure, corporate affiliations, 
interlocking stock ownerships and directorships 
and the financial relationships, stock transactions, 
capitalization, expenditures, and operations of 
such persons, companies, corporations, partner¬ 
ships, and groups as have sought in any way to 
influence the passage or defeat of legislation, or 
to influence public contracts, activities, or con¬ 
cessions. 

(b) To investigate and report upon the polit¬ 
ical contributions and activities of such persons, 
corporations, partnerships, or groups, their officers 
and agents, and their efforts, if any, to control, 
directly or indirectly, the sources, and mediums 
of communication and information. 

The original resolution is herebv amended bv 
striking out the comma on page 2, line 3, after 
the word ‘Congresses’ and adding the following 
language: ‘as it may be necessary to properly 
perform the duties imposed by this resolution 
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APPENDIX B 

History of the First, Fourth and Fifth Amendments 

Fifteen years ago, the late Mr. Justice Holmes, in 
considering the constitutionality of a statute before 
the Supreme Court, construed it “on the practical and 
historical ground,” stating in his opinion: 

“Upon this point a page of history is worth a 
volume of logic.” New York Trust Co., et al. v. 
Eisner, 256 U. S. 345, 349 (1921). 

In the light of Mr. Justice Holmes’ comment, this 
discussion of the Senate Committee’s attempt to arro¬ 
gate to itself powers specifically denied by the Con¬ 
stitution i will be treated, first, from the historical 
point of view and then in the light of the controlling 
decisions. 

Volumes have been written on the fight waged by 
the American people for those essential liberties 
which are guaranteed in the body of the Constitution 
as well as in the Bill of Rights. In a brief such as 
this, it is impossible to do more than make but in¬ 
adequate reference to such works. However, some 
references are essential. 

John Locke, in 1690, in his “Treatises of Govern¬ 
ment,” had enunciated the doctrine that the natural 
rights of man consisted of life, liberty and property. 

For more than two decades prior to the Proclama¬ 
tion of the Declaration of Independence, the battle for 
liberty and the preservation of human rights had 
been waged intensely both in the mother country and 
in the Colonies. The chief vehicle for carrying on 
the eompaign was the press, and in England every 
effort was made both by Parliament and by the Crown 
to suppress the press. 
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Liberty without the right of the people to have a 
free press was inconceivable to our forefathers. : 

Likewise, liberty without protection against unlaw¬ 
ful and unreasonable searches and seizures and with¬ 
out protection against compulsory self-incrimination 
was equally inconceivable. 

Thus, when the Constitutional Convention concluded 
its labors and submitted its work to the people for 
ratification, the Constitution was attacked from; all 
sides because it did not contain a Bill of Rights, pro¬ 
hibiting the proposed federal government from hos¬ 
tile action, by any of its departments, against those 
inalienable rights which the newly independent people 
regarded as essential to the preservation of their lib¬ 
erty. Patriots such as Richard Henry Lee, Patrick 
Henry, Edmund Randolph, Luther Martin, Melaneh- 
ton Smith and Elbridge Gerry, to name only a few, 
openly and vigorously opposed ratification. 

Madison, Hamilton and Jay carried on the battle 
for ratification, but before it was over they were com¬ 
pelled to agree, in the event of ratification, to present 
to the First Session of Congress convening under the 
Constitution a Bill of Rights for consideration and 
submission to the people for ratification. 

The Constitution was ratified in April, 1789, and in 
1791, the Bill of Rights was ratified. 

For a further consideration of the historical back¬ 
ground of the First, the Fourth and the Fifth Amend¬ 
ments, reference is made to three notable decisions of 
the Supreme Court of the United States: Near v. 
Minnesota, 283 U. S. 697 (1931), Grosjean v. American 
Press, Inc., et ai., supra, Boyd v. United States, 116 
U. S. 616 (1886). 
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The First Amendment 

The Near case was a suit challenging the constitu¬ 
tionality of a Minnesota statute providing for the 
suppression of certain publications by injunction. The 
opinion of the Court, holding the statue repugnant to 
the First Amendment, was delivered by Mr. Chief 
Justice Hughes. In the course of his opinion, the 
Chief Justice made certain historical references sum¬ 
marized as follows: 

“As was said by Chief Justice Parker in Com- 
momcealth v. Bland in g , 3 Pick. (Mass.) 304, 313, 
15 Am. Dec. 214, with respect to the Constitution 
of Massachusetts: 

'Besides, it is well understood and received as 
a commentary on this provision for the liberty of 
the press, that it was intended to prevent all such 
previous restraints upon publication as had been 
practiced by other governments, and in early 
times here to stifle the efforts of patriots towards 
enlightening their fellow subjects upon their 
rights and the duties of rulers. The liberty of 
the press was to be unrestrained, but he who used 
it was to be responsible in case of its abuse.’ 
(Emphasis supplied.) In the letter sent by the 
Continental Congress (October 26, 1774) to the 
Inhabitants of Quebec, referring to the 'five great 
rights,’ it was said: 

'The last right we shall mention, regards the 
freedom of the press. The importance of this 
consists, besides the advancement of truth, 
science, morality, and arts in general, in its diffu¬ 
sion of liberal sentiments on the administration 
of government, its ready communication of 
thoughts between subjects, and its consequential 
promotion of union among them, whereby op¬ 
pressive officers are shamed or intimidated into 
more honourable and just modes of conducting 
affairs.’ (Journal of the Continental Congress, 
1904 Ed. Vol. 1, pp. 104, 108.) Madison, who was 
a leading spirit in the preparation of the First 
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Amendment of the Federal Constitution, thus 
described the practice and sentiment which led to 
the guaranties of liberty of the press in state 
constitutions: 

‘In every State, probably, in the Union, the 
press lias exei'ted a freedom in canvassing the 
merits and measures of public men of every de¬ 
scription which has not been confined to the strict 
limits of the common law. On this footing the 
freedom of the press has stood; on this footing it 
yet stands. . . . Some degree of abuse is insepar¬ 
able from the proper use of everything, and j in 
no instance is this more true than in that of the 
press. It has accordingly been decided by the 
practice of the States, that it is better to leave a 
few of its noxious branches to their luxuriant 
growth, than by pruning them away, to injure the 
vigour of those yielding the proper fruits. And 
can the wisdom of this policy be doubted by any 
who reflect that to the press alone, chequered as 
it is with abuses, the world is indebted for all the 
triumphs which have been gained by reason and 
humanity over error and oppression; who re¬ 
flect that to the same beneficent source the United 
States owe much of the lights which conducted 
them to the ranks of a free and independent 
nation, and which have improved their political 
system into a shape so auspicious to their happi¬ 
ness ? Had ‘Sedition Acts/ forbidding every pub¬ 
lication that might bring the constituted agents 
into contempt or disrepute, or that might excite 
the hatred of the people against the authors of 
unjust or pernicious measures, been uniformly 
enforced against the press, might not the United 
States have been languishing at this day under 
the infirmities of sickly Confederation? Might 
they not, possibly, be miserable colonies, groaning 
under a foreign yoke?’ (Report on the Virginia 
Resolutions, Madison’s "Works, Vol. 4, p. 544.) 

The Chief Justice also quoted Madison thus: 

“The great and essential rights of the people 
are secured against legislative as well as execu- 
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tive ambition. They are secured not by laws 
paramount to prerogative, but by constitutions 
paramount to laws. This security of the freedom 
of the press requires that it should be exempt not 
only from previous restraint by the executive, as 
in Great Britain, but from legislative restraint 
also.” Report on the Virginia Resolutions, Mad¬ 
ison's Works, Yol. 4, p. 543. 

In 1786, Thomas Jefferson, writing to Dr. Janies 
Currie from Paris, said: 

“Our liberty depends upon the freedom of the 
press and that cannot be limited without being 
lost.” 

In 1823, near the end of his life, Mr. Jefferson 
wrote to M. Corav from Monticello: 

“There are several principles in which the 
Constitutions of all our several states all agree, 
and which all cherished as vitally essential to the 
protection of the life, liberty, property and safety 
of the citizen. (One is) freedom of the press, sub¬ 
ject only to liability for personal injuries.” 

In 1936 the Supreme Court again had occasion to 
pass upon an attempt to abridge the freedom of the 
press. Once again the Court reviewed the historical 
background of the First Amendment. Mr. Justice 
Sutherland, speaking for a unanimous Court, said: 

“For more than a century prior to the adoption 

of the amendment—and, indeed, for many years 

thereafter—historv discloses a persistent effort 

* _ 

on the part of the British government to prevent 
or abridge the free expression of any opinion 
which seemed to criticize or exhibit in an un¬ 
favorable light, however truly, the agencies and 
operations of the government. The struggle be¬ 
tween the proponents of measures to that end and 
those who asserted the right of free expression 
was continuous and unceasing. As early as 1644, 


John Milton, in an ‘ Appeal for the Liberty of 
Unlicensed Printing,’ assailed an act of Parlia¬ 
ment which had just been passed providing for 
censorship of the press previous to publication. 
He vigorously defended the right of every man 
to make public his honest views ‘without previous 
censure’; and declared the impossibility of finding 
any man base enough to accept the office of censor 
and at the same time good enough to be allowed 
to perform its duties. Collett, History of the 
Taxes on Knokledge, vol. 1, pp. 4-6. The act ex¬ 
pired by its own terms in 1695. It was never re¬ 
newed; and the liberty of the press thus became, 
as pointed out by Wick war (The Struggle for the 
Freedom of the Press, p. 15), merely ‘a right or 
liberty to publish without a license what form¬ 
erly could be published only with one.’ But mere 
exemption from previous censorship was soon 
recognized as too narrow a view of the liberty of 
the press. i 

“In 1712, in response to a message from Queen 
Anne (Hansard’s Parliamentary History of Eng¬ 
land, vol. 6, p. 1063), Parliament imposed a t^x 
upon all newspapers and upon advertisement. 
Collett, vol. 1, pp. 8-10. That the main purpose 
of these taxes was to suppress the publication of 
comments and criticisms objectionable to the 
Crown does not admit of doubt. Stewart, Len¬ 
nox and the Taxes on Knowledge, 15 Scottish 
Historical Review, 322-327. There followed more 
than a century of resistance to, and evasion of, 
the taxes, and of agitation for their repeal. In 
the article last referred to (p. 326), which was 
written in 1918, it was pointed out that these 
taxes constituted one of the factors that aroused 
the American colonists to protest against taxa¬ 
tion for the purposes of the home government; 
and that the revolution really began when, in 
1765, that government sent stamps for news¬ 
paper duties to the American colonies. 

“These duties were quite commonly character¬ 
ized as ‘taxes on knowledge,’ a phrase used for 
the purpose of describing the effect of the exac- 
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tions and at the same time condemning them. 
That the taxes had, and were intended to have, 
the effect of curtailing the circulation of news¬ 
papers, and particularly the cheaper ones whose 
readers were generally found among the masses 
of the people, went almost without question, even 
on the part of those who defended the act. May 
(Constitutional History of England, 7th ed., vol. 
2, p. 245), after discussing the control by ‘pre¬ 
vious censure,’ says: ‘. . . . a new restraint was 
devised in the form of a stamp duty on news¬ 
papers and advertisements,—avowedly for the 
purpose of repressing libels. This policy, being 
found effectual in limiting the circulation of 
cheap papers, was improved upon in the two fol¬ 
lowing reigns, and continued in high esteem until 
our own time.’ Collett (vol. 1, p. 14), says: ‘Any 
man who carried on printing or publishing for a 
livelihood was actuallv at the mercy of the Com- 
missioners of Stamps, when they chose to exert 
their powers.’ 

“Citations of similar import might be multi¬ 
plied many times; but the foregoing is enough to 
demonstrate beyond peradventure that in the 
adoption of the English newspaper stamp tax and 
the tax on advertisements, revenue was of sub¬ 
ordinate concern; and that the dominant and 
controlling aim was to prevent, or curtail the op¬ 
portunity for, the acquisition of knowledge by the 
people in respect of their governmental affairs. 
It is idle to suppose that so many of the best men 
of England would for a century of time have 
waged, as they did, stubborn and often precarious 
warfare against these taxes if a mere matter of 
taxation had been involved.. The aim of the 
struggle was not to relieve taxpayers from a 
burden, but to establish and preserve the right 
of the English people to full information in re¬ 
spect of the doings or misdoings of their govern¬ 
ment. Upon the correctness of this conclusion the 
very characterization of the exactions as ‘taxes 
on knowledge’ sheds a flood of corroborative 
light. In the ultimate, an informed and en- 
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lightened public opinion was the thing at stake; 
for, as Erskine, in his great speech in defense of 
Paine, has said: ‘The liberty of opinion keeps 
governments themselves in due subjection to their 
duties.’ Erskine’s speeches, High’s ed. vol. 1, p. 
525. See May’s Constitutional History of Eng¬ 
land, 7th ed. vol. 2, pp. 238-245. 

“In 1785, only four years before Congress had 
proposed the First Amendment, the Massachu¬ 
setts legislature, following the English example, 
imposed a stamp tax on all newspapers and 
magazines. The following year an advertisement 
tax was imposed. Both taxes met with such vio¬ 
lent opposition that the former was repealed in 
1786, and the latter in 1788. Duniway, Freedom 
of the Press in Massachusetts, pp. 136, 137. 

“The framers of the First Amendment were 
familiar with the English struggle, which then 
had continued for nearlv eightv vears and was 
destined to go on for another sixty-five years, at 
the end of which time it culminated in a lasting 
abandonment of the obnoxious taxes. The fram¬ 
ers were likewise familiar with the then recent 
Massachusetts episode; and while that occurrence 
did much to bring about the adoption of the 
amendment (see Pennsylvania and the Federal 
Constitution, 1888, p. 181), the predominant in¬ 
fluence must have come from the English expe¬ 
rience. It is impossible to concede that by the 
words ‘freedom of the press’ the framers of the 
amendment intended to adopt merely the narrpw 
view then reflected by the law of England that 
such freedom consisted only in immunity from 
previous censorship; for this abuse had then per¬ 
manently disappeared from English practice. . . . 

“The predominant purpose of the grant of im¬ 
munity here invoked was to preserve an untram¬ 
meled press as a vital source of public informa¬ 
tion. The newspapers, magazines and other jour¬ 
nals of the country, it is safe to say, have shed 
and continue to shed, more light on the public and 
business affairs of the nation than any other in¬ 
strumentality of publicity; and since informed 






public opinion is the most potent of all restraints 
upon misgovernment, the suppression or abridg¬ 
ment of the publicity afforded by a free press 
cannot be regarded otherwise than with grave 
concern.... 

“A free press stands as one of the great inter¬ 
preters between the government and the people. 
To allow it to be fettered is to fetter ourselves.” 
Grosjean v. American Press Co., Inc., et al., supra. 


The Fourth and Fifth Amendments 

In the Boyd case, supra, decided fifty years ago, 
Mr. Justice Bradley reviewed the historical back¬ 
ground of the Fourth and Fifth Amendments, thus: 

“In order to ascertain the nature of the pro¬ 
ceedings intended bv the Fourth Amendment to 
the Constitution under the terms ‘unreasonable 
searches and seizures,’ it is onlv necessarv to re- 
call the contemporary or then recent history of 
the controversies on the subject, both in this coun¬ 
try and in England. The practice had obtained 
in the Colonies, of issuing writs of assistance to 
the revenue officers, empowering them, in their 
discretion, to search suspected places for smug¬ 
gled goods, which James Otis pronounced ‘the 
worst instrument of arbitrary power, the most 
destructive of English liberty and the fundamen¬ 
tal principles of law, that ever was found in an 
English law book’; since they placed ‘the liberty 
of every man in the hands of every petty officer.’ 
This was in February, 1761, in Boston, and the 
famous debate in which it occurred was perhaps 
the most prominent event which inaugurated the 
resistance of the colonies to the oppressions of 
the mother country. ‘Then and there,’ said John 
Adams, ‘then and there was the first scene of the 
first act of opposition to the arbitrary claims of 
Great Britain. Then and there the child Inde¬ 
pendence was bom.’ 

“These things and the events which took place 
in England immediately following the argument 
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about writs of assistance in Boston were fresh in 
the memories of those who achieved our inde¬ 
pendence and established our form of govern¬ 
ment. In the period from 1762, when the North 
Briton was started by John Wilkes, to April, 1766, 
when the House of Commons passed resolutions 
condemnatory of general warrants, whether for 
the seizure of persons or papers, occurred the bit¬ 
ter controversy between the English Government 
and Wilkes, in which the latter appeared as the 
champion of popular rights and was, indeed, the 
pioneer in the contest which resulted in the aboli¬ 
tion of some grievous abuses which had grad¬ 
ually crept into the administration of public af¬ 
fairs. Prominent and principal among these was 
the practice of issuing general warrants by the 
Secretary of State, for searching private houses 
for the discovery and seizure of books and papers 
that might be used to convict their owner of the 
charge of libel. Certain numbers of the North 
Briton, particularly No. 45, had been very bold in 
denunciation of the government and were es¬ 
teemed heinouslv libelous. Bv authoritv of the 

• •• « 

secretary’s warrant Wilkes’ house was searched, 
and his papers were indiscriminately seized. For 
this outrage lie sued the perpetrators and ob¬ 
tained a verdict of £1,000 against Wood, one of 
the party who made the search, and £4,000 
against Lord Halifax, the Secretary of State who 
issued the warrant. The case, however, which 
will alwavs be celebrated as being the occasion of 
Lord Camden’s memorable discussion of the sub¬ 
ject, was that of Entick v. Carrington, reported 
at length in 19 Howell, St. Tr., 1029. The action 
was trespass for entering the plaintiff’s dwelling 
house in November 1762, and breaking open his 
desks, boxes, etc., and searching and examining 
his papers. The jury rendered a special verdict, 
and the case was twice solemnly argued at the 
bar. Lord Camden pronounced the judgment of 
the court in Michaelmas Term, 1765, and the law 
as exponded by him has been regarded as settled 
from that time to this, and his great judgment on 
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that occasion is considered as one of the land¬ 
marks of English libertv. It was welcomed and 
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applauded by the lovers of liberty in the Colonies 
as well as in the mother country. It is regarded 
as one of the permanent monuments of the British 
Constitution, and is quoted as such by the English 
authorities on that subject down to the present 
time. 

“As every American statesman, during our 
revolutionary and formative period as a nation, 
was undoubtedly familiar with this monument of 
English freedom, and considered it as the true 
and ultimate expression of constitutional law, it 
may be confidently asserted that its propositions 
were in the minds of those who framed the 
Fourth Amendment to the Constitution, and were 
considered as sufficiently explanatory of what was 
meant bv unreasonable searches and seizures. 
We think, therefore, it is pertinent to the present 
subject of discussion to quote somewhat largely 
from this celebrated judgment. 

“After describing the power claimed by the Sec¬ 
retary of State for issuing general search war¬ 
rants, and the manner in which thev were exe- 
cuted, Lord Camden says: ‘Such is the power 
and therefore one would naturally expect that the 
law to warrant it should be clear in proportion as 
the power is exorbitant. If it is law, it will be 
found in our books; if it is not to be found there, 
it is not law. 

“ ‘The great end for which men entered into 
society was to secure their property. That right 
is preserved sacred and incommunicable in all 
instances where it has not been taken awav or 
abridged by some public law for the good of the 
whole. The cases where this right of proprty is 
set aside by positive law are various. Distresses, 
executions, forfeitures, taxes, etc., are all of this 
description, wherein every man by common con¬ 
sent gives up that right for the sake of justice 
and the general good. By the laws of England, 
every invasion of private property, be it ever so 
minute, is a trespass. No man can set his foot 
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upon my ground without my license but hej is 
liable to an action though the damage be nothing; 
which is proved by every declaration in trespass 
where the defendant is called upon to answer for 
bruising the grass and even treading upon the 
soil. If he admits the fact, he is bound to show 
by way of justification that some positive law has 
justified or excused him. The justification is sub¬ 
mitted to the judges, who are to look into the 
books and see if such a justification can be main¬ 
tained by the text of the statute law or bv the 
principles of the common law. If no such excuse 
can be found or produced, the silence of the books 
is an authority against the defendant and the 
plaintiff must have judgment. According to this 
reasoning, it is now incumbent upon the defend¬ 
ants to show the law by which this seizure is war- 
ranted. If that cannot be done, it is a trespass. 

“ ‘Papers are the owner’s goods and chattels; 
they are his dearest property; and are so far 
from enduring a seizure that they will hardly bear 
an inspection; and though the eye cannot by the 
laws of England be guilty of a trespass, yet, 
where private papers are removed and carried 
away, the secret nature of those goods will be an 
aggravation of the trespass, and demand more 
considerable damages in that respect. Where is 
the written law that gives any magistrate such a 
power? I can safely answer, there is none; and, 
therefore, it is too much for us, without such au¬ 
thority, to pronounce a practice legal which would 
be subversive of all the comforts of society. 

“ ‘But though it cannot be maintained bv anv 
direct law, yet it bears a resemblance, as was 
urged, to the known case of search and seizure 
for stolen goods. I answer that the difference is 
apparent. In the one I am permitted to seize my 
own goods, which are placed in the hands of a 
public officer, till the felon’s conviction shall en¬ 
title me to restitution. In the other, the party’s 
own property is seized before and without con¬ 
viction, and he has no power to reclaim his goods, 
even after his innocence is declared by acquittal 
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“ ‘The case of searching for stolen goods crept 
into the law by imperceptible practice. No less 
a person than my Lord Coke denied its legality 
(4 Inst. 176); and, therefore, if the two cases re¬ 
sembled each other more than they do, we have 
no right, without an Act of Parliament to adopt 
a new practice in the criminal law which was 
never yet allowed from all antiquity. Observe, 
too, the caution with which the law proceeds in 
this singular case. There must be a full charge 
upon oath of a theft committed. The owner must 
swear that the goods are lodged in such a place. 
He must attend at the execution of the warrant, 
to show them to the officer, who must see that 
they answer the description. * * * 

“ ‘If it should be said that the same law which 
has with so much circumspection guarded the 
case of stolen goods from mischief, would like¬ 
wise in this case protect the subject by adding 
proper checks; would require proofs beforehand; 
would call up the servant to stand by and over¬ 
look; would require him to take an exact inven¬ 
tory, and deliver a copy, my answer is that all 
these precautions would have been long since es¬ 
tablished by law, if the power itself had been 
legal; and that the want of them is an undeniable 
argument against the legality of the thing.’ 

“Then, after showing that these general war¬ 
rants for search and seizure of papers originated 
with the Star Chamber, and never had any advo¬ 
cates in Westminster Hall except Chief Justice 
Scroggs and his associates, Lord Camden pro¬ 
ceeds to add: 

“ ‘Lastly, it is urged as an argument of utility, 
that such a search is a means of detecting offend¬ 
ers by discovering evidence. I wish some cases 
had been shown, where the law forceth evidence 
out of the owner’s custody by process. There is 
no process against papers in civil causes. It has 
been often tried but never prevailed. Nay, where 
the adversary has by force or fraud got posses¬ 
sion of your own proper evidence, there is no 
way to get it back but by action. In the criminal 
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law such a proceeding was never heard of; and 
yet there are some crimes, such, for instance as 
murder, rape, robbery and house breaking, to say 
nothing of forgery and perjury, that are more 
atrocious than libeling. But our law has provided 
no paper search in these cases to help forward 
the conviction. Whether this proceedeth from 
the gentleness of the law towards criminals, or 
trom a consideration that such a power would be 
more pernicious to the innocent than useful to 
the public, I will not say. It is very certain that 
the law obligeth no man to accuse himself; be¬ 
cause the necessary means of compelling self ac¬ 
cusation, falling upon the innocent as well as 'the 
guilty, would be both cruel and unjust; and it 
would seem that search for evidence is disallowed 
upon the same principle. Then, too, the innocent 
would be confounded with the guilty.’ 

“After a few further observations, His Lord- 
ship concluded thus: ‘I have now taken notice of 
everything that has been urged upon the present 
point; and upon the whole we are all of opinion 
that the warrant to seize and carry away the 
party’s papers in the case of a seditious libel is 
illegal and void.’ 

The Essence of Liberty 

4 ‘The principles laid down in this opinion af¬ 
fect the very essence of constitutional libertv and 
security. They reach farther than the concrete 
form of the case then before the court, with its 
adventitious circumstances; they apply to all in¬ 
vasions, on the part of the Government and its 
employees, of the sanctity of a man’s home and 
the privacies of life. It is not the breaking: of 
his doors and the rummaging of his drawers that 
constitutes the essence of the offense; but it is the 
invasion of his indefeasible right of personal se¬ 
curity, personal liberty and private property, 
where that right has never been forfeited by his 
conviction of some public offense; it is the inva¬ 
sion of this sacred right which underlies and con¬ 
stitutes the essence of Lord Camden’s judgment. 
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Breaking into a house and opening boxes and 
drawers are circumstances of aggravation; but 
any forcible and compulsory extortion of a man’s 
own testimony or of his private papers to be 
used as evidence to convict him of crime or to 
forfeit his goods is within the condemnation of 
that judgment. In this regard the Fourth and 
Fifth Amendments run almost into each other. 

“Can we doubt that when the Fourth and Fifth 
Amendments to the Constitution of the United 
States were penned and adopted, the language of 
Lord Camden was relied on as expressing the 
true doctrine on the subject of searches and seiz¬ 
ures, and as furnishing the true criteria of the 
reasonable and unreasonable character of such 
seizures'? Could the men who proposed those 
Amendments in the light of Lord Camden’s opin¬ 
ion, have put their hands to a law like those of 
March 3, 1863, and March 2, 1867, before recited ? 
If they could not, would they have approved the 
fifth section of the Act of June 22, 1874, which 
was adopted as a substitute for the previous 
laws? It seems to us that the question cannot 
admit of a doubt. They never would have ap¬ 
proved of them. The struggle against arbitrary 
power, in which they had been engaged for more 
than twenty years, would have been too deeply en¬ 
graved in their memories to allow them to ap¬ 
prove of such insidious disguises of the old griev¬ 
ance which they had so deeply abhorred.” 

As heretofore pointed out, the Constitution itself 
was not ratified until its sponsors had agreed to sub¬ 
mit to the First Session of Congress convening under 
the Constitution a Bill of Rights for inclusion therein. 
During the debates over ratification, the omission of 
the Bill of Rights was the chief cause of opposition 
to ratification. 

On October 6, 1787, the Independent Gazetteer pub¬ 
lished the following: 
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‘‘Among the blessings of the new proposed 
government our correspondent enumerates the 
following: 1. the liberty of the press abolished; 
... 6. lm trial by jury in civil cases; 7. General 
Search \\ arrants; . . . 12. poll taxes for our heads 
if we cliuse to wear them; 13. and death if we 
dare complain. ’ ’ 

Other attacks on the document were more re¬ 
strained, but, even so, the sponsors of the Constitu¬ 
tion felt compelled vigorously to defend its provisions. 
The main detense was set forth in a series of interpre¬ 
tative articles published over the name of Publius and 
since come to be known as the Federalist papers. 
The authors were Madison, Hamilton and Jav. These 
papers have long been looked upon not only by his¬ 
torians and lawyers but by the Supreme Court of the 
United States as of tremendous importance in inter¬ 
preting the provisions of the Constitution. Hamilton 
wrote a defense of the Convention’s failure to include 
a Bill of Rights in the Constitution but, notwithstand¬ 
ing his able arguments, the demand for such Bill of 
Rights persisted and it was included at the very first 
opportunity after ratification of the original docu¬ 
ment. 

Speaking of the opposition to ratification of the 
Constitution itself, Mr. Madison, on June 8, 1789, ad¬ 
dressing the House at the First Session of the First 
Congress, said: 

“I believe the great mass of the people who 
opposed it (the Constitution) disliked it because 
it did not contain effectual provisions against the 
encroachment on particular rights and those safe¬ 
guards which they have been long accustomed to 
have interposed between them and the magistrate 
who exercises the sovereign power.” (Charles 
Warren, “The Making of the Constitution,” p. 
769 (1928.) 
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Separation of Powers 

To understand the importance of these rights and 
the prohibitions against action by Congress in dero¬ 
gation thereof, it is necessary to give some thought to 
the form of our government. The ratification of the 
Constitution of the United States marked the estab¬ 
lishment of a form of government theretofore un¬ 
known in the world—a government of distinct and 
separate powers, vested in three coordinate branches 
viz. the legislative, the executive and the judiciary. 
Such a government had been dreamed of by thinkers 
for vears, but until the success of the Colonies in their 
war for independence, no state, no group of states, had 
had an opportunity to effect a government of separate 
and distinct powers. 

In 174S. Baron de Montesquieu, in his work on “The 
Spirit of the Laws,” wrote: 

“When the legislative and executive powers are 
united in the same person or in the same body of 
magistrates, there can be no liberty, because ap¬ 
prehensions may arise lest the same monarch or 
senate should enact tyrannical laws, to execute 
them in a tyrannical manner. Again, there is no 
liberty if the judiciary power be not separated 
from the legislative and executive. Were it 
joined with the legislative, the life and liberty of 
the subject would be exposed to arbitrary con¬ 
trol; for the judge would be then the legislator. 
Were it joined to the executive power, the judge 
might behave with violence and oppression. There 
would be an end of everything were the same 
man, or the same body, whether of the nobles or 
of the people, to exercise those three powers— 
that of enacting laws, that of executing the public 
resolutions, and of trying the cause of individ¬ 
uals.” 

The form of government proposed by the Constitu¬ 
tional Convention was radically different from the 
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form of government under which the Colonies had 
operated prior to the Revolution, and different from 
the forms of government in the various Colonies as 
they had set up their governments following the 
Declaration of Independence. As Mr. Madison pointed 
out in his report on the Virginia resolutions, there was 
just as much concern over the improper exercise of 
legislative power as executive power. 

The Federalist papers are full of references to the 
proposed separate and distinct powers of the various 
departments of the government. All references here¬ 
in are to the collection of these papers, edited by the 
late Senator Hcnrv Cabot Lodge, 1923 edition. 

In Xo. 41, there is a discussion of standing armies 
and taxes. The author (Madison at p. 253) points Out 
that there is no limit to the discretion of Parliament, 
whereas the Constitution tied down its legislature to 
a period of two years. i 


In Xo. 44 (at p. 283), Mr. Madison emphasizes the 
importance of the second paragraph in Article VI, 
which provides that 


“This Constitution and the laws of the United 
States which shall be made in pursuance thereof 
. . . shall be the supreme law of the land. . . 


In Xo. 47 (beginning at p. 301), Mr. Madison gets 
into full swing on the question of separation of powers. 
He said, in part: 

“On the slightest view of the British Constitu¬ 
tion, we must perceive that the legislative, execu¬ 
tive, and judiciary departments are by no means 
totally separate and distinct from each other. 
The executive magistrate forms an integral part 
of the legislative authority. He alone has the 
prerogative of making treaties with foreign sov¬ 
ereigns, which, when made, have, under certain 
limitations, the force of legislative acts. All the 
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members of the judiciary department are ap¬ 
pointed by him, can be removed by him on the 
address of the two Houses of Parliament, and 
form, when he pleases to consult them, one of his 
constitutional councils. One branch of the legis¬ 
lative department forms also a great constitu¬ 
tional council to the executive chiefs, as, on 
another hand, it is the sole depositary of judicial 
power in cases of impeachment, and is invested 
with the supreme appellate jurisdiction in all 
other cases. The judges, again, are so far con¬ 
nected with the legislative department as often to 
attend and participate in its deliberations, though 
not admitted to a legislative vote. 

4 4 From these facts, by which Montesquieu was 
guided, it may clearly be inferred that, in saying 
‘There can be no liberty where the legislative and 
executive powers are united in the same person, 
or body of magistrates/ or, ‘if the power of 
judging be not separated from the legislative and 
executive powers/ he did not mean that these 
departments ought to have no partial agency in, 
or no control over, the acts of each other. His 
meaning, as his own words import, and still more 
conclusively as illustrated by the example in his 
eve, can amount to no more than this, that where 
the icliole power of one department is exercised 
by the same hands which possess the whole 
power of another department, the fundamental 
principles of a free constitution are subverted. 
This would have been the case in the constitution 
examined by him, if the king, who is the sole 
executive magistrate, had possessed also the com¬ 
plete legislative power, or the supreme adminis¬ 
tration of justice; or if the entire legislative body 
had possessed the supreme judiciary, or the su¬ 
preme executive authority. This, however, is not 
among the vices of that constitution. The magis¬ 
trate in whom the whole executive power resides 
cannot of himself make a law, though he can put 
a negative on every law; nor administer justice in 
person, though he has the appointment of those 
who do administer it. The judges can exercise no 
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executive prerogative, though they are shoots from 
the execution stock; nor any legislative function, 
though they may be advised with by the legisla¬ 
tive councils. The entire legislature can perform 
no judiciary act, though by the joint act of two 
of its branches the judges may be removed from 
their offices, and though one of its branches : is 
possessed of the judicial power in the last resort. 
The entire legislature, again, can exercise no ex¬ 
ecutive prerogative, though one of its branches 
constitutes the supreme executive magistracy, and 
another, on the impreachment of a third, can try 
and condemn all the subordinate officers in the ex¬ 
ecutive department. 

“The reasons on which Montesquieu grounds 
his maxim are a further demonstration of his 
meaning. ‘When the legislative and executive 
powers are united in the same person or body,’ 
says he, ‘there can be no liberty, because appre¬ 
hensions may arise lest the same monarch or 
senate should enact trvrannical laws to execute 
them in a tyrannical manner.’ Again: ‘Were the 
power of judging joined with the legislative, the 
life and liberty of the subject would be exposed 
to arbitrary control, for the judge would then be 
the legislator. Were it joined to the executive 
power, the judge might behave with all the vio¬ 
lence of an oppressor.' Some of the reasons 
are more fully explained in other passages; but 
brief!v stated as thev are here, thev sufficiently 
establish the meaning which we have put on this 
celebrated maxim of this celebrated author.” 

In No. 48, Mr. Madison continues his discussion of 
the separation of powers. On p. 308, he said: 

“It is agreed on all sides, that the powers 
properly belonging to one of the departments 
ought not to be directly and completely adminis¬ 
tered by either of the other departments. It is 
equally evident, that none of them ought to pos¬ 
sess, directly or indirectly, an overruling influ¬ 
ence over the others, in the administration of 
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their respective powers. It will not be denied, 
that power is of an encroaching nature, and that 
it ought to be effectually restrained from passing 
the limits assigned to it. After discriminating, 
therefore, in theory, the several classes of power, 
as they may in their nature be legislative, ex¬ 
ecutive, or judiciary, the next and most difficult 
task is to provide some practical security for 
each, against the invasion of the others. What 
this security ought to be, is the great problem to 
be solved.” 

The pointing out the dangers of legislative aggres¬ 
sion, Mr. Madison continued (p. 310): 

4 ‘The legislative department derives a supe¬ 
riority in our governments from other circum¬ 
stances. Its constitutional powers being at once 
more extensive, and less susceptible of precise 
limits, it can, with the greater facility, mask, 
under complicated and indirect measures, the en¬ 
croachments which it makes on the coordinate 
departments. It is not unfrequently a question of 
real nicety in legislative bodies, whether the oper¬ 
ation of a particular measure will, or will not, ex¬ 
tend beyond the legislative sphere.” 

Mr. Madison then refers to Thomas Jefferson’s 
“Notes on the State of Virginia,” and quotes Mr. 
Jefferson thus (p. 311): 

“ ‘All the powers of government, legislative, 
executive, and judiciary, result to the legislative 
body. The concentrating these in the same 
hands, is precisely the definition of despotic gov¬ 
ernment. It will be no alleviation, that these 
powers will be exercised by a plurality of hands, 
and not by a single one. One hundred and sev¬ 
enty-three despots would surely be as oppressive 
as on. Let those who doubt it, turn their eves 
on the republic of Venice. As little will it avail 
us, that they are chosen by ourselves. An elec¬ 
tive despotism was not the government we fought 
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for; but one which should not only be founded on 
free principles, but in which the powers of gov¬ 
ernment should be so divided and balanced among 
several bodies of magistracy, as that no one uould 
transcend their legal limits, without being effec¬ 
tually checked and restrained by the others. 
For this reason, that convention which passed 
the ordinance of government, laid its foundation 
on this basis, that the legislative, executive, aud 
judiciary departments should be separate and 
distinct, so that no person should exercise the 
powers of more than one of them at the same 
time. But no barrier was provided between these 
several powers. The judiciary and the executive 
members were left dependent on the legislative 
for their subsistence in office, and some of them 
for their continuance in it. If, therefore, the leg¬ 
islature assumes executive and judiciary powers, 
no opposition is likely to be made; nor, if made, 
can be effectual; because in that case thev mav 
put their proceedings into the form of acts of 
Assembly, which will render them obligatory on 
the other branches. They have accordingly, in 
many instances, decided rights which should have 
been left to judiciary controversy, and the direc¬ 
tion of the executive, during the whole time of 
their session, is becoming habitual and familiar’.” 
(Emphasis supplied.) 

i 

In Xo. 53 of the Federalist papers, the author 
(either Madison or Hamilton) discusses the distinc¬ 
tion between the British and the proposed American 
Constitutions thus (at p. 334): 

“The important distinction so well understood 
in America, between a Constitution established 
by the people and unalterable by the govern¬ 
ment, and a law established by the government 
and alterable by the government, seems to have 
been little understood and less observed in anv 

4 

other country. Wherever the supreme power of 
legislation has resided, has been supposed to re¬ 
side also a full power to change the form of the 
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government. Even in Great Britain, where the 
principles of political and civil liberty have been 
most discussed, and where we hear most of the 
rights of the Constitution, it is maintained that 
the authoritv of the Parliament is transcendent 
and uncontrollable, as well with regard to the 
Constitution, as the ordinary objects of legisla¬ 
tive provision. They have accordingly, in sev¬ 
eral instances, actually changed, by legislative 
acts, some of the most fundamental articles of 
the government. They have in particular, on 
several occasions, changed the period of elec¬ 
tion; and, on the last occasion, not only intro¬ 
duced septennial in place of triennial elections, 
but by the same act, continued themselves in 
place four years beyond the term for which they 
were elected by the people. An attention to 
these dangerous practices has produced a very 
natural alarm in the votaries of free govern¬ 
ment, of which frequency of elections is the 
corner-stone; and has led them to seek for some 
securitv to liberty against the danger to which it 
is exposed. "Where no Constitution, paramount 
to the government, either existed or could be 
obtained, no constitutional security, similar to 
that established in the United States, was to be 
attempted.” 


As the debates over ratification proceeded, great 
attention was paid to the provisions for the judicial 
department. In Xo. 78, Mr. Hamilton set forth his 
views on an independent judiciary thus (p. 483 et 
seq .): 

4 ‘Whoever attentively considers the different 
departments of power must perceive, that, in a 
government in which they are separated from 
each other, the judiciary, from the nature of its 
functions, will always be the least dangerous to 
the political rights of the Constitution; because 
it will be least in a capacity to annoy or injure 
them. The Executive not only dispenses the 
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honors, but holds the sword of the community. 
The legislature not only commands the purse, but 
prescribes the rules by which the duties and 
rights of every citizen are to be regulated. The 
judiciary, on the contrary, has no influence over 
either the sword or the purse; no direction either 
of the strength or of the wealth of the society; 
and can take no active resolution whatever. It 
may truly be said to have neither FORCE nor 
WILL, but merely judgment; and must ultimately 
depend upon the aid of the executive arm even 
for the efficacy of its judgments. 

“This simple view of the matter suggests sev¬ 
eral important consequences. It proves incon¬ 
testably, that the judiciary is beyond comparison 
the weakest of the three departments of power; 
that it can never attack with success either of the 
other two; and that all possible care is requisite 
to enable it to defend itself against their attacks. 
It equally proves, that though individual oppres¬ 
sion may now and then proceed from the courts 
of justice, the general liberty of the people can 
never be endangered from that quarter; I mean 
so long as the judiciary remains truly distinct 
from both the legislative and the Executive. For 
I agree, that * there is no liberty, if the power of 
judging be not separated from the legislative and 
executive powers.’ And it proves, in the last 
place, that as liberty can have nothing to fear 
from the judiciary alone, but would have every 
thing to fear from its union with either of the 
other departments; that as all the effects of such 
a union must ensue from a dependence of the 
former on the latter, notwithstanding a nominal 
and apparent separation; that as, from the natu¬ 
ral feebleness of the judiciary, it is in continual 
jeopardy of being overpowered, awed, or in¬ 
fluenced bv its coordinate branches; and that as 
nothing can contribute so much to its firmness 
and independence as permanency in office, this 
quality may therefore be justly regarded as an 
indispensable ingredient in its constitution, and, 
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in a great measure, as the citadel of the public 
justice and the public security. 

“The complete independence of the courts of 
justice is peculiarly essential in a limited Con¬ 
stitution. By a limited Constitution, I under¬ 
stand one which contains certain specified excep¬ 
tions to the legislative authority; such, for in¬ 
stance, as that it shall pass no bills of attainder, 
no ex-post-facto laws, and the like. Limitations 
of this kind can be preserved in practice no other 
way than through the medium of courts of jus¬ 
tice, whose dutv it must be to declare all acts con- 
trarv to the manifest tenor of the Constitution 
void. Without this, all the reservations of par¬ 
ticular rights or privileges would amount to noth¬ 
ing. 

“Some perplexity respecting the rights of the 
courts to pronounce legislative acts void, because 
contrary to the Constitution, has arisen from an 
imagination that the doctrine would imply a su¬ 
periority of the judiciary to the legislative power. 
It is urged that the authority which can declare 
the acts of another void, must necessarily be 
superior to the one whose acts may be declared 
void. As this doctrine is of great importance in 
all the American constitutions, a brief discussion 
of the ground on which it rests cannot be unac¬ 
ceptable. 

“There is no position which depends on clearer 
principles, than that every act of a delegated au¬ 
thority, contrary to the tenor of the commission 
under which it is exercised, is void. No legisla¬ 
tive act, therefore, contrary to the Constitution, 
can be valid. To deny this, would be to affirm, 
that the deputy is greater than his principal; 
that the servant is above his master; that the 
representatives of the people are superior to the 
people themselves; that men acting by virtue of 
powers, may do not only what their powers do 
not authorize, but what they forbid. 

“If it be said that the legislative body are 
themselves the constitutional judges of their own 
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powers, and that the construction they put upon 
them is conclusive upon the other departments, 
it may be answered, that this cannot be the natu¬ 
ral presumption, where it is not to be collected 
from any particular provisions in the Constitu¬ 
tion. It is not otherwise to be supposed, that the 
Constitution could intend to enable the represen¬ 
tatives of the people to substitute their will to 
that of their constituents. It is far more rational 
to suppose, that the courts were designed to be 
an intermediate body between the people and the 
legislature, in order, among other things, to keep 
the latter within the limits assigned to their au¬ 
thority. The interpretation of the laws is the 
proper and peculiar province of the courts. A 
constitution is, in fact, and must be regarded bv 
the judges, as a fundamental law. It therefore 
belongs to them to ascertain its meaning, as well 
as the meaning of any particular act proceeding 
from the legislative body. If there should hap¬ 
pen to be an irreconcilable variance between the 
two, that which has the superior obligation and 
validity ought, of course, to be preferred; or,; in 
other words, the Constitution ought to be pre¬ 
ferred to the statute, the intention of the people 
to the intention of their agents. 

“Nor does this conclusion by any means sup¬ 
pose a superiority of the judicial to the legisla¬ 
tive power. It only supposes that the power of 
the people is superior to both; and that where 
the will of the legislature, declared in its statutes, 
stands in opposition to that of the people, de¬ 
clared in the Constitution, the judges ought to be 
governed by the latter rather than the former. 
They ought to regulate their decisions by the 
fundamental laws, rather than by those which 
are not fundamental. ” 

! 

In this same paper, Mr. Hamilton discusses the 
danger of attempts by the legislature to annul the 
Constitution as follows (p. 488): 
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“Though I trust the friends of the proposed 
Constitution will never concur with its enemies, 
in questioning that fundamental principle of re¬ 
publican government, which admits the right of 
the people to alter or abolish the established Con¬ 
stitution, whenever tliev find it inconsistent with 
their happiness, yet it is not to be inferred from 
this principle, that the representatives of the 
people, whenever a momentary inclination hap¬ 
pens to lay hold of a majority of their consti¬ 
tuents, incompatible with the provisions in the 
existing Constitution, would, on that account, be 
justifiable in a violation of those provisions; or 
that the courts would be under a greater obliga¬ 
tion to connive at infractions in this shape, than 
when they had proceeded wholly from the cabals 
of the representative body. Until the people have, 
by some solemn and authoritative act, annulled or 
changed the established form, it is binding upon 
themselves collectively, as ivell as individually; 
and no presumption, or even knowledge, of their 
sentiments, can warrant their representatives in a 
departure from it, prior to such an act” (Em¬ 
phasis supplied.) 


There were those who advocated making the judi- 
ciarv subordinate to and subservient to the legisla- 
ture. In respect of this proposal, Mr. Hamilton, in 
No. 81 (p. 503 et seq.) said: 

“From a body which had even a partial agency 
in passing bad laws, we could rarely expect a 
disposition to temper and moderate them in the 
application. The same spirit which had operated 
in making them, would be too apt in interpreting 
them; still less could it be expected that men who 
had infringed the Constitution in the character 
of legislators, would be disposed to repair the 
breach in the character of judges. Nor is this all. 
Every reason which recommends the tenure of 
good behavior for judicial offices, militates 
against placing the judiciary power, in the last 
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resort, in a body composed of men chosen for a 
limited period. There is an absurdity in refer¬ 
ring* the determination of causes, in the first in¬ 
stance, to judges of permanent standing; in the 
last, to those of a temporary an mutable con¬ 
stitution. And there is a still greater absurdity 
in subjecting the decisions of men, selected for 
their knowledge of the laws, acquired by long 
and laborious study, to the revision and control 
of men who, for want of the same advantage, 
cannot but be deficient in that knowledge. The 
members of the legislature will rarely be chosen 
with a view to those qualifications which fit men 
for the stations of judges; and as, on this ac¬ 
count, there will be great reason to apprehend all 
the ill consequences of defective information, so, 
on account of the natural propensity of such 
bodies to party divisions, there will be no less 
reasons to fear that the pestilential breath of fac¬ 
tion may poison the fountains of justice. The 
habit of being continually marshalled on oppo¬ 
site sides will be apt to stifle the voice both 
of law and of equity.” 

j 

As to a check upon the judiciary itself, Mr. Hamil¬ 
ton observed (p. 505): 

. . that the supposed danger of judiciary en¬ 
croachments on the legislative authority, which 
has been upon many occasions reiterated, is I in 
reality a phantom. Particular misconstructions 
and contraventions of the will of the legislature 
may now and then happen; but they can never 
be so extensive as to amount to an inconvenience, 
or in anv sensible degree to affect the order of 
the political system. This may be inferred with 
certainty, from the general nature of the judicial 
power, from the objects to which it relates, from 
the manner in which it is exercised, from its com¬ 
parative weakness, and from its total incapacity 
to support its usurpations by force. And the in¬ 
ference is greatly fortified by the consideration 
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of the important constitutional check which the 
power of instituting impeachments in one part of 
the legislative body, and of determining upon 
them in the other, would give to that body upon 
the members of the judicial department. This is 
alone a complete security. There never can be 
danger that the judges, by a series of deliberate 
usurpations on the authority of the legislature, 
would hazard the united resentment of the body 
intrusted with it, while this body was possessed 
of the means of punishing their presumption, by 
degrading them from their stations. While this 
ought to remove all apprehensions on the subject, 
it affords, at the same time, a cogent argument 
for constituting the Senate a court for the trial 
of impeachments.” 

As to the type of those who encroach on liberties 
guaranteed in a constitution, Mr. Hamilton, in Xo. 83 
(at p. 532), said: 

“It may be added that these encroachments 
have generally originated with the men who en¬ 
deavor to persuade the people they are the warm¬ 
est defenders of popular liberty, but who have 
rarely suffered constitutional obstacles to arrest 
them in a favorable career (Emphasis sup¬ 
plied.) 

The foregoing demonstrates the views taken by the 
framers of the Constitution as to the separate and 
distinct powers of the legislature and the judiciary. 
The views of the framers have been upheld from the 
days of the first court down to the present time—from 
the charge by Mr. Chief Justice Jay to the first of the 
Circuit Courts, held in New York on April 4, 1790, 
to the decision of the Supreme Court in O’Donoghue 
v. United States in 1933 (289 U. S. 516.) 

In his charge, as reprinted in part on pp. 60-61 of 
Charles Warren’s authoritative work, “The Supreme 
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Court in United States History” (rev. ed. 1926), the 
first Chief Justice said: 

“ ‘It cannot be too strongly impressed on the 
minds of all how greatly our individual prosper¬ 
ity depends on our National prosperity, and how 
greatly our National prosperity depends on a 
well-organized, vigorous government, ruling by 
wise and equal laws, faithfully executed. Nor is 
such a government unfriendly to libertv—that 
liberty which is really estimable. On the con¬ 
trary, nothing but a strong government of law’s, 
irresistibly bearing down arbitrary power and 
licentiousness, can defend it against those two 
formidable enemies. Let is be remembered that 
civil liberty consists, not in a right to every man 
to do just what lie pleases, but it consists in an 
equal right to all citizens to have, enjoy and do, 
in peace, security and without molestation, what¬ 
ever the equal and constitutional law’s of the 
country admit to be consistent with the public 
good.’ He pointed out that it w’as universally 
agreed that it w’as ‘of the last importance to a 
free people that they who are vested with Execu¬ 
tive, Legislative and Judicial powers should rest 
satisfied with their respective portions of power 
and neither encroach on the provinces of each 
other, nor suffer themselves nor the others to 
intermeddle with the rights reserved by the Con¬ 
stitution to the people’.” 

In O’Donoghue v. United States , 289 U. S. 516, 530 
(1933) Mr. Justice Sutherland, speaking for the 
Court, said: 

“The Constitution, in distributing the pow’ers 
of government, creates three distinct and sepa¬ 
rate departments—the legislative, the executive, 
and the judicial. This separation is not merely 
a matter of convenience or of governmental me¬ 
chanism. Its object is basic and vital, Springer 
v. Philippine Islands, 277 U. S. 189, 201, 72 L. ed. 
845, 849, 48 S. Ct. 480, namely, to preclude a co- 
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mingling of these essentially different powers of 
government in the same hands. And this object 
is none the less apparent and controlling because 
there is to be found in the Constitution an occa¬ 
sional specific provision conferring upon a given 
department certain functions, which, by their na¬ 
ture, would otherwise fall within the general 
scope of the powers of another. Such exceptions 
serve rather to emphasize the generally inviolate 
character of the plan. 

“If it be important thus to separate the sev¬ 
eral departments of government and restrict 
them to the exercise of their appointed powers, it 
follows, as a logical corollary, equally important, 
that each department should be kept completely 
independent of the others—independent not in 
the sense that they shall not cooperate to the 
common, end of carrying into effect the purposes 
of the Constitution, but in the sense that the 
acts of each shall never be controlled by, or sub¬ 
jected, directly or indirectly, to, the coercive in¬ 
fluence of either of the other departments. James 
Wilson, one of the framers of the Constitution 
and a justice of this court, in one of his law 
lectures said that the independence of each de¬ 
partment required that its proceedings ‘should 
be free from the remotest influence, direct or in¬ 
direct, of either of the other two powers.’ 1 
Andrews, Works of James Wilson (1896) p. 367. 
And the importance of such independence was 
similarlv recognized bv Mr. Justice Store when 
he said that in reference to each other, neither of 
the departments ‘ought to possess, directly or 
indirectlv, an overruling influence in the adminis- 
tration of their respective powers.’ ” 

Cooley—Inviolability of Telegrams 

Manv authorities have discussed searches and seiz- 

mf 

ures. Notable among them are Erskine May in his 

“Constitutional History of England” and Thomas M. 

Cooley, the latter in his “Constitutional Limitations” 
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as well as in other writings. All modern writers, 
however, regard the Wilkes and Entick cases, so fully 
discussed bv Mr. Justice Bradley in the Bovd case, 
and Lord Camden’s decision quoted therein, as having 
brought about the overthrow, in English speaking 
countries, of a jurisprudence which had favored pre¬ 
rogative at the expense of liberty. 

See ‘‘Cooley’s Constitutional Limitations,” 8th Ed. 
(1927) Vol. 1, page 610, et seq .; May’s “Constitu¬ 
tional History of England” (1912) ch. 11; Works of 
John Adams, Vol. II, 523, 524. j 

Cooley (p. 625) points out that in certain states the 
courts have upheld telegraph message seizures, but in 
an article which he wrote for the American Law Reg¬ 
ister in 1879, this celebrated authority vigorously de- 
fended the inviolability of tlegraphic communication 
against such practices. Extracts from that article, 
appearing at page 65, et seq., in Vol. 18 (Xew Series), 
follow: i 

“Perhaps nothing in recent legal history is 
more remarkable than the general acquiescence of 
the public in the asserted right to bring into 
court and before legislative bodies, as instru¬ 
ments of evidence, the private messages sent by 
telegraph. It is remarkable not only because 
legal analogies and precedents seem to be against 
the right, but also because the power to make this 
use of telegrams is liable to enormous abuses, and 
seems to be opposed to one of the first and most 
vital principles of liberty. . . . 

“The question to which attention is now di¬ 
rected is whether the telegrams, thus left in cus¬ 
tody of telegraph companies, may, by any process 
of law, be brought into court without the consent 
of either of the parties, in order that they may 
be used as evidence in suits or prosecutions in¬ 
stituted by others. In discussing this question it 
will be assumed that there is no express prohibi- 
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tion of law, and that if prohibited at all it is by 
the penalty which is imposed for voluntary dis¬ 
closures, or bv those maxims of the common law 
by which individual liberty is guarded and pro¬ 
tected. The question is therefore one of consti¬ 
tutional law; a question, too, not dependent so 
much upon the words of any express provision of 
the Constitution as upon the previous history in 
the light of which constitutions must be inter¬ 
preted. 

“As popular and legislative power increases in 
this country, less attention is paid to the English 
precedents by the aid of which constitutional lib¬ 
erty has been established. We come, perhaps 
habitually, to look upon these as having been 
useful in setting bounds to the authority of the 
crown; forgetting that upon them may still de¬ 
pend the liberty of the citizen. Constitutional 
discussions take a direction somewhat different 
from that in former davs: thev involve technicali- 

•/ V 

ties more; the construction of words and phrases, 
and the extent of prohibitions, while the general 
principles which are the animating spirit of con¬ 
stitutional law, and without which the organic 
forms may support despotism as readily as lib¬ 
erty, are passed by with little notice. Such a 
course would be proper enough if those principles 
had become so firmly settled and fixed in the 
minds and consciences of all classes of officials as 
to be habitually recognized and observed; but no 
thoughtful and observant person will venture to 
affirm that he believes this to be the case. On the 
contrary, a sentiment prevails which favors the 
exercise of doubtful powers. The popular im¬ 
pression, though it may not often find voice, is 
that, when the monarchical principle was elimi¬ 
nated from the Constitution, dangers to personal 
liberty were in great measure precluded; and one 
who often appeals to ante-revolutionary prece¬ 
dents, against oppressive official action, is likely 
to be charged with excessive conservatism, and 
perhaps with pedantry. Under the influence of 
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this impression popular majorities have freely 
exercised questionable powers, legislation has 
been too little regardful of private rights, and 
executive authorities, when the popular feeling 
has accompanied their action, have often exer¬ 
cised, with little criticism, authority that would 
not be acquiesced in without protest in Great 
Britain. The decision in Milligan's Case, 4 Wall. 
2, did very much to check a tendencv in this direc- 
tion, but did not bv anv means overcome it. And 
this must be our apology for calling attention 
briefly to precedents which we may suppose are 
familiar, but the full import of which is not so 
generallv acknowledged as it should be. 1 

4 4 The writs of assistance in the colonies, against 
which Otis, Adams and Gridley spoke so ably and 
so boldly, were obnoxious on the same grounds as 
the general warrants of Lord Halifax, and were 
susceptible of the same abuses.” 

“These [writs of assistance] were fresh in the 
public mind when the convention which framed 
the Federal Constitution was in session, and it 
was one of the complaints commonly made against 

that bodv that it did not declare the fundamental 
* 

right of the people to be secure in their persons, 
houses, papers and effects against unreasonable 
searches and seizures. The fourth article of the 
amendments to the Constitution supplied the de¬ 
fect. Xo one ever doubted, so far as we are 
aware, that the purpose of this amendment was 
to embody in the fundamental law of the land the 
principles laid down by Lord Camden in the 
Wilkes Case, and upon which the opponents of 
the writs of assistance in this country had 
planted themselves. | 

4 ‘The question now made is, whether telegrams 
in possession of the telegraph authorities are the 

1 Cooley then briefly reviews Wilkes ’ case and says: “The case * * * 
did not by any means turn wholly upon the breaking into the tenement 
and the forcing of locks, but it brought to the front as a principal 
grievance the injury the subject might sustain by the exposure of his 
private papers to the scrutiny and misconception of strangers.” (At 
p. 68.) 
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private papers of those who have sent and re¬ 
ceived them. We concede that for their own pro¬ 
tection telegraph companies may retain them, and 
that they have a qualified property in them for 
that purpose. It is also provided by statute in 
some states that messages sent by telegraph shall 
be retained for a certain time, in order that, if 
necessarv, thev mav be used as evidence; and 
such a statute may raise an implication that they 
are subject to be used in evidence generally; 
though its terms would be fullv answered bv re- 
stricting the use to the parties directly concerned, 
namely, the sender, the receiver and the telegraph 
company. But except for the benefit and protec¬ 
tion of the parties concerned, it would seem that 
the ground on which Lord Camden denounced the 
seizure of private papers would be strictly ap¬ 
plicable here, namely, that their exposure to the 

idle or malicious curiositv of others ‘would be 

* 

subversive of all the comforts of society..’ ” 


Cooley then states that: “The proper view to take 
of this subject seems to be to consider it in the light 
of the rules which govern private correspondence by 
mail.” . . . 

“And vet it is said that this immense and im- 

«/ 

portant correspondence, which concerns every 
possible relation of public and private life, is sub¬ 
ject to the subpoena duces tecum of any court 
that may see fit to call for it, and must be pro¬ 
duced on the demand of any party who believes 
or suspects it contains evidence important to his 
interest, or who chooses to cast a drag net over 
it in order to ascertain whether he mav not use it 
to his advantage. 

“The reasons assigned for subjecting it to the 
process of the courts are that otherwise ‘the tele¬ 
graph may be used, with the most absolute se¬ 
curity, for purposes destructive to the well being 
of society; a state of things rendering its abso¬ 
lute usefulness at least questionable. The corre- 
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spondence of the traitor, the murderer, the rob¬ 
ber and the swindler, by means of which their 
crimes and frauds could be the more readily ac¬ 
complished, and their detection and punishment 
avoided, would become things so sacred that they 
could never be accessible to the public justice, 
however deep might be the public interest in¬ 
volved in their production.’ (Judge King in 
IIenisler v. Friedman, 2 Pars. Sel. Cas. 274.) 
This is perfectly true, and should not be ignored 
when this important subject is under discussion. 
But it is also true that ‘the correspondence of the 
traitor, the murderer, the robber and the swin¬ 
dler, by means of which their crimes and frauds 
(can) be the more readily accomplished and their 
detection and punishment avoided,’ are now by 
the laws of the United States made so ‘sacred’ 
that they are not ‘accessible to the public justice, 
however deep might be the public interest in¬ 
volved in their production.’ But the same law 
that protects the correspondence of offenders 
against the laws protects that between the hus¬ 
band and wife, the parent and child, the lover and 
his mistress, the principal and his agent, the part¬ 
ner and his associate, the official and his consti¬ 
tuent; in short, the correspondence in every re¬ 
lation of life. To protect the correspondence of 
the criminal is not the purpose of the post office 
laws; it is protected incidentally in protecting the 
general correspondence of the country, and be¬ 
cause no possible method could be devised of dis¬ 
covering that which is meretricious without dis¬ 
closing the infinitely larger quantity which is in¬ 
nocent. It is therefore protected because the 
interests that would suffer from the violation of 
secrecy are vastly greater than any that can be 
subserved. Indeed there is scarcely room for 
question that public justice would suffer instead 
of being aided by removing the protection of the 
law from private correspondence; for while an 
offender might now and then be discovered by 
seizing and opening his letters, the wrongs that 


i 
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might be accomplished by obtaining possession of 
the secrets of others who were using the mails 
innocently would so far outweigh the inconsider- 
able benefits, that the American people would 
never tolerate official surveillance of their private 
and business correspondence. 

“It will hardly do to dismsis such a subject 
with the off-hand remark that ‘the thief or the 
murderer is not to be heard to demand secrecy 
for his criminal communications,’ unless at the 
same time it can be shown that the official mind 
can by intuition select the vicious correspondence 
and pass by without inspection that which is 
harmless and innocent, and the privacy of which 
is absolutely essential to the peace and comfort 
of society. 

“We can understand how a court may hold that 
telegraphic correspondence is not beyond the 
reach of its process when there is no statute 
which forbids disclosure, because it may be said 
with some plausibility, though as it seems to us 
not justly, that the despatches have not been sent 
under any express or implied assurance of pro¬ 
tection; but where the observance of secrecy is 
required by law, the right to have telegraphic 
communication protected, as that by mail is, 
seems unquestionable. Upon this subject the fol¬ 
lowing propositions are affirmed:— 

“1. The statutes which forbid those intrusted 
with them from disclosing telegraphic communi¬ 
cations are not restricted in their force to the im¬ 
position of penalties for disobedience, but they 
announce and establish a principle of public pol¬ 
icy which is violated as distinctly when a tele¬ 
gram is brought into court for public exposure as 
when it is privately shown to persons having no 
right to it. The disclosure contravening and 
tending to defeat the policy of the law cannot be 
legalized by any judicial command or license. 

“2. The case is within the principle laid down 
in Wilkes v. Wood and Entinck v. Carrington. If 
one’s private correspondence is to be given to the 



Ill 


public, the method is not important; it is equally 
injurious whether done by sending* an officer to 
force locks and take it, or by compelling the per¬ 
son having the custody to prodce it. A sub¬ 
poena duces tecum to the servant of Wilkes, com¬ 
manding him to produce the desired letters and 
papers, would no doubt have been denounced by 
Lord Camden in terms as vigorous and pointed 
as those which condemned the illegal warrants. 

“3. It is not only subject to all the mischiefs 
which attend the prying into correspondence by 
mail, but also to others of most serious character. 
The evils in other cases are, the exposure of fam¬ 
ily and other private confidences, the divulging of 
business and official secrets which parties, of 
right, are entitled to preserve, the furnishing of 
occasion for scandal and misconceptions, to the 
general disturbance of the community, and others 
of similar nature. But these are greatly aggra¬ 
vated in the case of telegrams, by the manner in 
which the correspondence is necessarily con¬ 
ducted.’ ? 

Cooley then refers, among other things, to the fact 
that in telegraphic communication economy of words 
is sought and the verv brevit-v of the message renders 
it liable to misinterpretation “when read by those who 
know nothing of the previous correspondence or busi¬ 
ness, and who must therefore interpret it without the 
extrinsic assistance which the parties themselves 
would have” (p. 74). He points out that cunning or 
malice mav extort from the communication almost 
anv desired meaning when in the hands of those in- 
terested in perverting its meaning. 

i 

“Telegraphic communication, if not inviolable, 
offers a perpetual temptation to malice. A legis¬ 
lative committee may employ the power of call¬ 
ing for it to blacken the reputation of an oppon¬ 
ent; a business rival may be anmoyed and per¬ 
haps seriously compromised by means of it; a 
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family fend may be avenged or quickened by 
bringing out confidential messages, and so on. 
(Emphasis supplied. All that is requisite is a 
suit, and a magistrate not over-nice respecting 
the admissibility of evidence, and the messages 
are ahvavs at hand, readv to be called for. To 
get letters, it might be necessarv to resort to 
stratagem, and perhaps to violence. It is idle to 
say that these are merely fanciful and wholly 
improbable cases; they may occur at any time 
when the interest or the malice of others is suffi¬ 
ciently powerful to instigate proceedings which 
in law are baseless. Even the judge may not be 
able to protect the party whose communications 
mischief or malice would drag before the public; 
for, as Mr. Justice Maule observed, in a case 
where an attempt was made to require an attor¬ 
ney to produce the title-deed of a third person, if 
the judge were to decide that it was not a proper 
instrument of evidence, ‘His decision might be 
made the subject of an argument in open court, 
by bill of exceptions; and thus the contents of 
the deed might be communicated to all the 
world.’ Volant v. Soyer , 10 C. B. 231, 235. In 
that manner the mischief would be accomplished, 
whether the writing was or was not received in 
evidence. 

“Xo one disputes the law of these cases; it is 
plain enough. What is disputed is, the right to 
compel the telegraph authorities to produce pri¬ 
vate messages which, bv the course of the busi- 
ness are necessarily left in their possession, but 
under a confidence imposed by the law. If the 
operator can be compelled to produce them, then 
on the same reasons a postmaster may be 
brought into court and compelled to produce the 
undelivered postal card for examination, though 
the law of Congress forbids his exhibiting them. 
And why may not a justice of the peace, or a leg¬ 
islative committee, compel a man’s servant, left 
in temporary possession of his letters and di¬ 
aries, to produce them for the examination of his 
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enemies, and to furnish the reporters of daily 
papers with sensational literature? And if a 
search in a telegraph office and a seizure of a 
man’s private correspondence is not an unrea¬ 
sonable search and seizure, on what reasbns 
could the search for and exposure of his private 
journals be held to be an invasion of his consti¬ 
tutional right? . . . 

“But, it is said, if telegrams may not be called 
for, then in many cases the truth may not I be 
reached; and justice requires the fullest disclos¬ 
ure of the truth. As a general principle that is 
correct; but sages of the law, as wise as any now 
living, long ago determined that in many cases a 
full revelation of the truth would produce more 
evils than it could possibly prevent. Every case 
of priviledged communication rests upon that 
ground; it is important that the truth should be 
known, but it is more important that a confidence 
essential in the particular relation should not be 
violated. A wife may know that her husband is 
a thief; it is important that the guilt should be 
proved; but to make the wife a witness against 
the husband is to endanger the relation on which, 
more than any other, our civilization depends. A 
spy is sometimes a greater public pest than a 
thief, and often a man might be more injured by 
having what he has innocently written or per¬ 
ceived, in the unreserved confidence of affection, 
given to the public, than he would be by being 
knocked down and robbed. Truth is important, 


but the state cannot afford to purchase the truth 
at the expense of principles on which alone a 
peaceful and contented society may repose. 


“In brief, then, the doctrine that telegraph au¬ 
thorities may be required to produce private 
messages, on the application of third persons, is 
objected to, on the following grounds:— 

“1. That it defeats the policy of the law, 
which invites free communication, and to the ex¬ 


tent that it may discourage correspondence, it 
operates as a restraint upon industry and enter- 
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prise, and, what is of equal importance, upon in¬ 
timate social and family correspondence. 

“2. It violates the confidence which the law 
undertakes to render secure, and makes the 
promise of the law a deception. 

"3. It seeks to reach a species of evidence 
which, from the very course of the business, 
parties are interested to render blind and mis¬ 
leading, and which, therefore, must often present 
us with error in the guise of truth, under circum¬ 
stances which preclude a discovery of the decep¬ 
tion. 

“4. It renders one of the most important con¬ 
veniences of modern life susceptible at any mo¬ 
ment of being used as an instrument of infinite 
mischiefs in the communitv. It is not necessary 
to enumerate these mischiefs. Any one can pic¬ 
ture to his own mind what would be the condition 
of things in any neighborhood, if its whole corre¬ 
spondence were exposed to the public gaze. A 
single instance, in which the veil of confidential 
secrecy is thrust aside, will introduce some of 
these evils, but it will suggest the possibility 
that any moment all the others may follow.” 

Referring to the decisions of certain state courts, 
Cooley, in his ‘ 4 Constitutional Limitations,” Vol. I, at 
p. 626, says: 

“If on grounds of public policy the operator 
should not voluntarily disclose, why do not the 
same considerations forbid the courts compelling 
him to do so? Or if it be proper to make him 
testify to the correspondence by telegraph, what 
good reason can be given wdiy the postmaster 
should not be made subject to the process of sub¬ 
poena for a like purpose, and compelled to bring 
the correspendence which passes through his 
hands into court, and open it for the purposes of 
evidence? . . . 

“We should suppose, were it not for the opin¬ 
ions to the contrary by tribunals so eminent, that 
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the public could not be entitled to a man’s pri¬ 
vate correspondence, whether obtainable by seiz¬ 
ing it in the mails, or by compelling the operator 
of the telegraph to testify to it, or by requiring 
his servants to take from his desks his private 
letters and journals, and bring them into court 
on subpoena duces tecum. Any such compulsory 
process to obtain it seems a most arbitrary and 
unjustifiable seizure of private papers; such an 
‘unreasonable seizure’ as is directly condemned 
by the Constitution. In England, the secretary 
of state sometimes issues his warrant for open¬ 
ing a particular letter, where he is possessed of 
such facts as he is satisfied would justify him 
with the public; but no American officer or body 
possesses such authority, and its usurpation 
should not be tolerated. Letters and sealed 
packages subject to letter postage in the mail can 
be opened and examined only under like warrant, 
issued upon similar oath or affirmation, particu¬ 
larly describing the thing to be seized, as is re¬ 
quired when papers are subjected to search in 
one’s own household. Ex parte Jackson, 96 L T . 
S. 727, 24 L. ed. 877. See this case for a con¬ 
struction of the law of Congress for excluding 
improper matter from the mails. For an account 
of the former and present English practice on 
opening letters in the mail, see May, Constitution¬ 
al History, c. 11; Todd, Parliamentary Govern¬ 
ment, Vol. I, p. 272; Broom, Const. Law, 615.” 
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APPENDIX C 

Letter from Special Committee to The Western 
Union Telegraph Company. 

UNITED STATES SENATE 
SPECIAL COMMITTEE 
TO INVESTIGATE LOBBYING ACTIVITIES 

160 Senate Office Building, 

Washington, D. C., 
March 18, 1963. 

The Western Union Telegraph Company and 
Mr. T. B. Kingsbury, 

Washington, D. C. 

Gentlemen : 

The Senate Committee appointed under Resolutions 
165 and 184, 74th Congress, 1st Session, notes that 
Mr. W. R. Hearst seeks to enjoin you from delivering 
to it, in response to its subpoena, the original of a 
specifically designated telegram. The plaintiff in 
your case later filed a direct suit against the Senate 
Committee and the Federal Communications Com¬ 
mittee [sic]. 

The Committee assumes that The Western Union 
Telegraph Company would present in this Hearst suit 
the same views counsel for The Western Union Tele¬ 
graph Company expressed in the recent suit of Win¬ 
ston, Strawn & Shaw. Your counsel then stated: 

(1) “Our answer in general admits all the facts 
of the bill. ’ ’ 

(2) “I think it is due to the Court, though, in 
order that our position might not be misun¬ 
derstood, that we point out that every com¬ 
mercial advantage to us—and after all we 
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are still living in an age where the profit mo¬ 
tive is the compelling motive—every com¬ 
mercial advantage to us would be gained by 
the suppression and not the revelation of 
these telegrams. We wish it were the law 
that under no circumstances could any tele¬ 
gram be revealed. It would help our busi¬ 
ness tremendously. Commercially it would 
be much better for us if the plaintiffs should 
succeed in this suit. Therefore it is our duty 
to call that fact to your Honor’s attention.” 

i 

Mr. Hearst has alleged in the Court that he “and 
his publications spend hundreds of thousands of dol¬ 
lars with the communications companies each year 
for the handling of messages.” 

The Senate Committee, not being a party of 
Hearst’s suit against you, can take no part in shap¬ 
ing the issues in the suit between The Western Union 
Telegraph Company and its patron, Mr. Hearst. It 
can do so in its own suit. 

The Committee had a copy of the telegram before 
it issued its subpoena for the original. It does not 
see how any good purpose can be served by a one¬ 
sided court battle in the nature of a mock trial of an 
injunction proceeding affecting the basic constitu¬ 
tional powers of the Congress of the United States 
and the vital interests of the American people. 

The Committee therefore recalls, revokes and can¬ 
cels the subpoena referred to in Equity Cause No. 
60920, being the subpoena issued to T. B. Kingsbury, 
Superintedent on February 8, 1936, which reads as 
follows: 
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UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 
To T. B. KINGSBURY, SUPERINTENDENT, 

WESTERN UNION TELEGRAPH COMPANY, 

WASHINGTON, D. C. 

Greeting: 

Pursuant to lawful authority, YOU ARE HEREBY 
COMMANDED TO appear before the Special Com¬ 
mittee to Investigate Lobbying Activities of the Sen¬ 
ate of the United States, instanter -, 

193 at - o'clock-m., at their com¬ 

mittee room 160 Senate Office Building, Washing¬ 
ton, D. C., then and there to testify what you may 
know relative to the subject matters under considera¬ 
tion bv said committee. 

* 

To produce the original copy filed in Chicago, Illinois, 
and the carbon and/or “onion-skin” file copy made in 
Washington, D. C., of a certain telegram, sent from 
TF. R. II EAR ST to JAMES T. WILLIAMS, JR., 
and transmitted over Western Union mires from Chi¬ 
cago to Washington; said telegram bearing on the file 
copy kept in Washington, the date of April 5th, 1935, 
which date may have been erroneous; and said tele¬ 
gram reading as per attachment. 

Hereof fail not, as vou will answer vour default 
under the pains and penalties in such cases made and 
provided. 

To . 

to serve and return. 

Given under mv hand, bv order of the com- 
mittee, this 7th day of February, in the year 
of our Lord one thousand nine hundred and 
thirtv six. 

(s) Hugo L. Black. 

Chairman, Special Committee to Inves¬ 
tigate Lobbying Activities. 
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ATTACHMENT : 

WESTERN UNION 

(Copy) 

Received at 70S 14tli St., X. W., Washington, D. C. 

NPR PAID—MR CHICAGO ILL APR 5 
JAMES T WILLIAMS JR— 

DELIVER ROOM 403 261 CONSTITUTION AVE 
WASHDC— 

LOS ANGELES CAL 4—CONFIDENTIAL— WHY 
NOT MAKE SEVERAL EDITORIALS CALLING 
FOR IMPEACHMENT OF MR SWAIN. HE j IS 
THE ENEMY WITHIN THE GATES OF CON¬ 
GRESS, THE NATION’S CITADEL. HE IS A 
COMMUNIST IN SPIRIT AND A TRAITOR IN 
EFFECT. HE WOULD LEAVE UNITED STATES 
NAKED TO ITS FOREIGN AND DOMESTIC EN¬ 
EMIES. PLEASE MAKE THESE EDITORIALS 
FOR MORNING PAPERS. ALSO MAKE EDITO¬ 
RIALS EXTOLLING ADMINISTRATION FOR 
ITS PREPAREDNESS POLICIES WHICH ARE 
ITS MAIN ACHIEVEMENT. SUGGEST ADVO¬ 
CATING DUPLICATING WEST POINT IN MID¬ 
DLE WEST AND ANNAPOLIS ON PACIFIC 
COAST.— 

W. R. HEARST. ! 

Since the telegram subpoenaed by this Committee 
was immediately followed by editorials in the Hearst 
publications attacking Hon. John J. McSwain, a mem¬ 
ber of the House of Representatives and the chairman 
of its Committee on Military Affairs, the Committee 
finds an added reason to believe that the interests 
of the Western Union Telegraph Company would be 
still more strongly cemented to those of its patron, 
William Randolph Hearst. The Western Union Tele- 
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graph Company would naturally not desire to bring 
out the fact that an effort had been made by its pa¬ 
tron to intimidate and coerce in the performance of 
his legislative duty a Member of Congress, whose 
reputation for loyalty and patriotic service is above 
criticism and has never been questioned throughout 
manv years of devoted public service until this secret 
effort of William Randolph Hearst to assassinate his 
character. 

In view of the fact that the matters hereinabove set 
forth refer to Hon. John J. McSwain, a member of 
the House of Representatives, it is hereby directed 
by the Committee that a copy of this communication 
be sent to him. 

Very truly yours, 

(s) Hugo L. Black 
HUGO L. BLACK, 
Chairman. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1936 

No. 6808—Special Calendar 

William Randolph Hearst, Appellant 

v. \ 

Hugo L. Black et al., as Special Committee of 
the United States Senate, appellees 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

On behalf of the defendants, Hugo L. Black, 
Sherman Minton, Lewis B. Sehwellenbaeh, Lynn 
J. Frazier, and Ernest W. Gibson, made parties de¬ 
fendant in the bill as members of the Senate Com¬ 
mittee appointed pursuant to Senate Resolutions 
165 and 184, Seventy-fourth Congress, First Ses¬ 
sion, I entered a special and limited appearance in 
the Supreme Court of the District of Columbia to 
object to the jurisdiction of the Court. The fol¬ 
lowing brief and argument I submit under that 
special and limited appearance which I now renew 
in this Court. Appearing specially, and without 

(i) 
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waiver, I desire to submit pertinent points and au¬ 
thorities in support of the ruling made in the Court 

below bv the learned Chief Justiee Wheat. 

* 

Appellant ’s statement of the case does not seem 
to be full and adequate. It confuses the basic con¬ 
tentions and obscures somewhat the controlling 
factors. In particular his statement of the ques¬ 
tion “specifically” might give the impression that 
we had been so foolish as to dem- that the Con- 
stitution is the supreme law of the land. 

We believe a different statement of the case 
made by the bill and motions would clarify the 
issues and therefore submit the following: 

The bill of complaint shows that the President 
of the Senate appointed a special committee of five 
senators, under Senate Resolution 165, Seventy- 
fourth Congress, First Session, “to make a full and 
complete investigation of all lobbying activities 
and all efforts to influence, encourage, promote, or 
retard legislation, directly or indirectly, in con¬ 
nection with the so-called ‘holding company bill’, 
or any other matter or proposal affecting legisla¬ 
tion” (r. 4). A subsequent resolution, 184, Sev¬ 
enty-fourth Congress, First Session, directed the 
committee so appointed: “To investigate and re¬ 
port to the Senate upon the financial structure, 
corporate affiliations, inter-locking stock owner¬ 
ships and directorships and the financial relation¬ 
ships, stock transactions, capitalization, expendi¬ 
tures, and operations of such persons, companies, 



3 


corporations, partnerships, and groups as have 
sought in any way to influence the passage or de¬ 
feat of legislation, or to influence public contracts, 
activities, or concessions. To investigate and re¬ 
port upon the political contributions and activities 
of such persons, corporations, partnerships, or 
groups, their officers and agents, and their efforts, 
if any, to control, directly or indirectly, the sources 
and mediums of communication and information. ’ ’ 

That Senate Committee obtained from the tele¬ 
graph companies in Washington copies of tele¬ 
grams sent by or to the plaintiff in connection with 
his business as a publisher of newspapers and 
magazines. 

The plaintiff sought to enjoin the Senate Com¬ 
mittee from, (a) making any use whatever of its 
copies of the messages, (b) from keeping, retain¬ 
ing or holding such copies (and be ordered to re¬ 
turn same to plaintiff), (c) from making any fur¬ 
ther demand upon the telegraph companies for 
copies, and (d) from any further efforts to obtain 
the originals or copies of the plaintiff's messages 
(Record, 14 and 15, Par. 2, 3, 4, and 6). 

The bill sets up as the basis for plaintiff's peti¬ 
tion “that Congress is without authority under the 
Constitution of the United States to regulate, in¬ 
terfere with, restrain, restrict, censor or inquire 
into the conduct of the business of the press.” 
(Emphasis supplied to para. 21 of bill, page 11 
of record.) 
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The bill also names the Federal Communications 
Commission as a party defendant and charges a 
conspiracy between that Commission and the Sen¬ 
ate Committee whereby the copies were obtained 
by the Senate Committee with the help of the Fed¬ 
eral Communications Commission, after the tele¬ 
graph companies had expressed “their reluctance 
* * * to comply with the blanket subpoenas” 

of the Senate Committee. There is no direct alle¬ 
gation that the telegraph companies refused to 
comply with the subpoenas of the Senate Commit¬ 
tee (see paragraphs 7 and 8, page 6, of record). 

The Federal Communications Commission is not 
a party to this appeal. The record shows their in¬ 
vestigation “was concluded on January 3, 1936, 
and that no further investigation or examination 
in said offices is planned or contemplated” (page 
35 of record, lines 2-4). 

There is no allegation that the Senate Commit¬ 
tee will do anv further act in execution of the al- 

•/ 

leged conspiracy. Both the body of the bill and 
the prayer studiously avoid any such charge. 

The plaintiff’s case boils down into a claim that 
Congress can make no inquiry into the conduct of 
the business of the press, “that the members of the 
Black Committee * * * are without authority 
to make any use whatsoever of said messages so 
improperly and illegally obtained” par. 19, page 
11) and that “the use of the messages * * * 
could result in no valid legislation” par. 23, page 
12, of record). 
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The bill studiously avoids any denial that the 
messages sent by or to the plaintiff were lobbying 
telegrams or for the purpose of influencing “the 
passage or defeat of legislation, or to influence 
public contracts, activities or concessions.” 

THE QUESTIONS PRESENTED 

The record in itself presents more than one ques¬ 
tion. As we study it the following questions con¬ 
front us: | 

1. Is Congress without authoritv to conduct anv 

inquiry that touches upon the conduct of the busi¬ 
ness of the press ? i 

2. Is the plaintiff in a position to invoke any 
of the constitutional guarantees contained in 
either the 4th or 5th amendments ? 

3. Did the Court have jurisdiction of the sub¬ 
ject matter? j 

4. Has the judicial branch of the government 
constitutional authority to enjoin the legislative 
branch in the performance of its legislative 
function ? 

5. Could any* Court in view of the closing words 
of Article 1, Section 6, Clause 1, constitutionally 
issue an injunction enjoining and restraining a 
special committee of the Senate from making any 
use whatsoever of knowledge already obtained? 

The record does not raise any question of the 
generality of a Senate subpoena. No fishing expe¬ 
dition is up for decision. Information has already 
been obtained. So far as the future is concerned, 
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the bill seeks to enjoin any future demand or search 
for messages, no matter how definite and specific 
that demand may be, or how narrow, limited, and 
precise a path that search may pursue. 

POINTS OF LAW 
NUMBER ONE 

The Government of the United States is divided 
into three equal and co-ordinate branches, Legis¬ 
lative, Executive, and Judicial. All legislative 
powers are vested in “a Congress of the United 
States, which shall consist of a Senate and a House 
of Representatives. 7 '—Constitution, Article I, 
Section I. 

NUMBER TWO 

The separation of powers is mandatory. It is 
not a matter of choice or discretion. The most 
solemn enactment of Congress can not delegate its 
legislative powers to the executive or the judiciary. 

Field vs. Clark, 143 U. S. 649 at 692-694. 

Panama Refining Co. vs. Ryan, 293 U. S. 388 at 
418, 420, 421, 430. 

Sckechter Poultry Corp. vs. U. S., 295 U. S. 
495 at 529, 530, 539, 541, and 542. 

Muskrat vs. U. S 219 U. S. 346 at 355, 356, 361 ? 
362. 

NUMBER THREE 

The Supreme Court of the United States has 
steadfastly refused to encroach upon either the 
executive or legislative branches of government. 
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The underlying wisdom of the constitutional sep¬ 
aration has been expressed clearly. We refer to— 

O’Donoghue vs. U. S., 289 U. S. 516 at 530. 

Humphrey's Executor vs. U. S., 295 U. S. 602 at 
630. j 

Springer vs. Philippine Islands, 277 U. S. 189. 

NUMBER FOUR 

The reasoning which prevents judicial encroach¬ 
ment upon the executive applies with equal force 
to any requested encroachments upon the legisla¬ 
tive branch of government. It is important to 
read, therefore— 

Marburg vs. Madison, 1 Cranch 137. 

Mississippi vs. Johnson, 4 Wallace 475. 

Weeks vs. U. S., 277 Fed. 594 at 599 (Ct. App. 
D. C.). j 

State ex rel Bartleg vs. Governor, 39 Mo. 388. 

i 

State ex rel Bisbee vs. Drew, Governor, 17 Fla. 
67. 

NUMBER FIVE 

No court can constitutionally exercise the legis¬ 
lative functions. Neither will the courts interfere 
with or restrain, control, or direct the progress of 
legislation. 

McCliord vs. L. & N., 183 U. S. 483 at 495-7. I 

Commercial Trust Co. vs. Miller, 262 U. S. 51. 

Keller vs. Potomac Electric Co., 261 U. S. 428 
at 440, 444. 

Prentis vs. Atlantic Coast Line, 211 U. S. 210 at 
225. i 



8 


NUMBER SIX 

Whenever litigants have asked the courts to in¬ 
terfere with the progress of legislation in any of its 
stages the courts have refused to do so. 

New Orleans Waterworks Co. vs. New Orleans, 
164 U. S. 471. 

McChord vs. L. & N., 183 U. S. 483. 

Gaskins vs. Dorsey, 104 S. E. 433 (149 Ga.). 

Clayton vs. Calhoun, 76 Ga. 270. 

State ex rel Cramer vs. Thor son, 9 S. Dak. 149 
(68 N. W. 202; 33 L. R. A. 582). 

People ex rel O'Reilly vs. Mills, 30 Col. 202 (70 
Pac. 322). 

State ex rel Pleasant vs. Hardy, 157 Sou. 130 at 
134 (Louisiana). 

State vs. Superior Court, 159 Pac. 92 at 94. 

Fergus vs. Marks, 152 N. E. 557 (321 Ill. 510). 

NUMBER SEVEN 

A bill for an injunction which shows on its face 
that it asks the court to exercise an executive (or 
legislative) function should be dismissed for want 
of jurisdiction. 

Transcontinental & Western Air vs. Farley, 71 
Fed. (2) 288 (2nd Circuit). 

Boeing Air Transport vs. Farley , 75 Fed. (2) 
765 (Ct. App. D. C.). 

See generally: 

Sou. Pac. Co. vs. Denton, 146 IT. S. 202 at 206. 

Coal Co. vs. Blatchford, 78 U. S. 172 at 178. 

Alton R. Co. vs. U. S., 58 Fed. (2) 399. 




9 


XUMBER EIGHT 

Agreements for the sale of influence to bring 
about the passage of a law are contrary to public 
policy. In short, lobbying contracts are void con¬ 
tracts. 

Trist vs. Child, 88 U. S. 441 (21 Wallace). 

Meguire vs. Corwine, 101 U. S. 108. 

Oscanyan vs. Arms Company, 103 U. S. 261. 

Hazel ton vs. Shock ells, 202 U. S. 71. 

Gesellschaft Fur Drahtlose Telegraphic M. B. H. 
vs. Brown, 78 F. (2d) 410. 

XUMBER XIXE 

The Senate of the United States has the unques¬ 
tioned power to appoint committees to conduct 
fact-finding investigations. They are a necessary 
incident to the Legislative function. 

Anderson vs. Dunn, 19 U. S. 204. 

Kilbourn vs. Thompson, 103 U. S. 168 in re 
Chapman 166 U. S. 661. 

Hale vs. Henkel, 201 U. S. 43. 

Marshall vs. Gordon, 243 U. S. 521. 

McGrain vs. Daugherty, 273 U. S. 135. 

Barry vs. Cunningham, 279 U. S. 597. 

Sinclair vs. U. S., 279 U. S. 263. 

Jurney vs. McCracken, 294 U. S. 125. 

XUMBER TEX 

A select committee of the United States Senate 
is a part of the Senate. 

McGrain vs. Daugherty, 277 U. S. at 156. 
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NUMBER ELEVEN 

A special committee of the Senate is neither a 
natural person nor a legal entity. It can neither 
sue nor be sued without express authority which 
the United States Senate alone apparently can 
not give. 

Reed vs. County Commissioners, 277 U. S. 376. 

NUMBER TWELVE 

The courts look through form to see who is the 
real party defendant. If it is the United States 
in fact, though not in name, the suit can not be 
maintained unless the United States has consented 
to be sued. 

Louisiana vs. McAdoo, 234 U. S. 627. 

Boeing Air Transport vs. Farley, 75 Fed. (2) 
765. 

Wells vs. Roper, 246 U. S. 335, 443, in re Ayers, 
123. 

Hagood vs. Southern, 117 U. S. 52. 

NUMBER THIRTEEN 

The Constitution provides as to members of 
Congress that “for any Speech or Debate in either 
House, they shall not be questioned in any other 
Place. 7 ’ Art. 1, Sec. 6, Cl. 1. 

The absolute freedom from question thus given 
is not confined to the floor alone. It extends to 
things generally done in a session of the House by 
one of its members in relation to the business 
before it. 
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Kilbourn vs. Thompson, 103 U. S. 204. 

Coffin vs. Coffin, 4 Mass. 1. 

Cochran vs. Couzens, 42 Fed. (2) 783 (certiorari 
denied, 282 U. S. 874.) 

NUMBER FOURTEEN 

i 

The first amendment guarantees the press 
against restraint previous to publication. It does 
not put the press beyond the reach of the law¬ 
making power. 

Near vs. Minnesota, 283 U. S. 697. ; 

Gr os jean vs. American Press Co., 297 IT. S. 

U. S. ex rel Milwaukee Social Democratic Pub¬ 
lishing Co. vs. Burleson, 255 U. S. 407. 

Toledo Newspaper Co. vs. U. S., 247 IT. S 402. ; 

i 

NUMBER FIFTEEN 

The immunitv granted bv the Fourth Amend- 
ment. is personal. Only the owner of property 
seized or trespassed upon can complain. 

Guckenheimer Bros. vs. IJ. S., 3 Fed. (2nd) 786. 

Newingham vs. U. S., 4 Fed. (2nd) 490. 

Bonda vs. U. S., 10 Fed. (2nd) 916. 

TJ. S. vs. Gass, 14 Fed. (2nd) 229. 

Graham vs. U. S., 15 Fed. (2nd) 740. 

Kelley vs. TJ. S., 61 Fed. (2nd) 843. 

Safarik vs. U. S., 62 Fed. (2nd) 892. 

NUMBER SIXTEEN 

The Fourth Amendment does not apply to in¬ 
tangibles. 

Olmstead vs. U. S., 277 IT. S. 438. 
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NUMBER SEVENTEEN 

The Fifth Amendment grants an immunity 
against producing evidence and not against the 
production of evidence. 

Bier vs. Banton, 262 U. S. 147. 

Ex parte Fuller, 262 U. S. 91. 

Johnson vs. U. S., 228 U. S. 457. 

NUMBER EIGHTEEN 

Telegraph messages are subject to production 
and disclosure on subpoena or demand of lawful 
authority. 

Sec. 605 of Communications Act (47 U. S. C. A.). 

Jones Telegraph & Telephone Companies ( 2nd 
edition, 1916, pages 917-919, Secs. 730-732. 

Cook on Telegraph La w (1920), page 203, Sec. 8. 

In re Storer, 63 Fed. 564 (D. C. Calif.) (1894). 

U. S. vs. Hunter, 15 Fed. 712 (D. C. Miss.) 
(1882). 

U. S. vs. Babcock, 3 Dillon 566 (Fed. Case No. 
14484). 

Henisler vs. Freedman, 2 Parsons Sel. Cas. 27 
(1851). 

State vs. Litchfield, 58 Maine 267 (1870). 

Woods vs. Miller, 55 Iowa 164 (1880). 

National Bank vs. National Bank, 7 W. Ya. 544 
(1874), ex parte Brown, 72 Mo. 83 (1880). 

The Wooley case, 40th Cong., 2nd Session, Globe, 
page 2581. 
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The Barnes case (1876), 44th Cong., 2nd Session, 
Record, page 352. 

The Orton Case, 44th Cong., 2nd Session, Rec¬ 
ord, page 514, 515. 

ARGUMENT 

I j 

The Position of the Senate Committee 

| 

We base our case upon the Constitution. We 
acknowledge its supremacy. We recognize: it 
as the one' sure and all powerful guide for 
the executive, legislative, and judicial depart¬ 
ments of the government in the performance! of 
all their functions at all times and everywhere. 
Any suggestion that we contend there exists any 
federal right, power, prerogative, or privilege 
superior to the Constitution is absurd. 

On the contrary, we contend that neither the 
executive, the legislative, nor the judicial branch 
of our government has any power whatsoever ex¬ 
cept that expressly or impliedly granted to it by 
that great instrument. The Constitution created 
those branches. In creating them it defined and 
limited their powers. The exercise of any power 
not granted is unconstitutional. Any attempt by 
one department to encroach upon the essential 
functions of either of the other two departments 
is usurpation. 

The questions in this case are decided by the 
Constitution. We do not need to go beyond its 
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borders to find our answers. Once we perceive 

elearlv the limits defined bv the Constitution we 
%> * 

perceive the correctness of the ruling made by the 
learned Chief Justice Wheat. 

We are concerned with the great fundamentals 
of that document. Our case does not lie in the 
small interstices of the instrument. It is one of 
major and not of minor delineation. To use the 
language of Chief Justice Wheat, the questions 
“come down to the fundamental conceptions of our 
Government, our system of Government” (page 
60-r). 

“separation of powers” 

No more basic conception is to be found than the 
one frequently designated as “Separation of 
Powers.” 

The examination of fundamental concepts is not 
easv. The tendencv of the mind is to evade them 

* V 

as something already established or to dismiss 
them as too elementarv for discussion bv the 
learned. Yet one reads in the New York Times 
this statement of Harvard's Dr. Conant: “The 
origin of the constitution, for example, the func¬ 
tioning of the three branches of the Federal Gov¬ 
ernment, the forces of modern capitalism, must be 
dissected as fearlessly as the geologist examines the 
origin of the rocks.” (Italics supplied.) Sep¬ 
tember 19,1936. 

It is not enough merely to admit that our Federal 
Government is divided into three branches. The 
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admission must be r e-inf ore ed bv a constant con- 

4 / 

sciousness of the enduring and pervasive truth of 
that division. 

The division is exclusive. Each branch is in its 
own field independent of intrusion by the other 
two. No enlightened man claims now that the: ex- 
ecutive can make laws, the legislative construe 

i 

laws, or the judiciary take over the executive func¬ 
tions of government. 

The division is fundamental. The decisions of 
our Supreme Court recognize the separation of 
powers as a fundamental conception of our theory 
of Constitutional Government. One department 
can not coerce or control the operation of the other. 
This was made clear in Marbnry vs. Madison, 1 
Cranch 137 a 170. The Supreme Court dis¬ 
claimed any intention to intermeddle with the pre¬ 
rogatives of the executive. The vigorous denial 
deserves repetition. 4 4 It is scarcely necessary for 
the Court to disclaim all pretensions to such a juris¬ 
diction. An extravagance, so absurd and exces¬ 
sive, could not have been entertained for a moment. 
The province of the Court is, solely, to decide on 
the rights of individuals, not to inquire how the 
executive, or executive officers, perform duties in 
which they have a discretion. Questions in 
their nature political, or which are, by the con¬ 
stitution and laws, submitted to the executive, can 
never be made in this Court’’ (pg. 170). 

The closing lines of the last paragraph on the 
same page read: 44 Where the head of a department 
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acts in a case, in which executive discretion is to 
be exercised; in which he is the mere organ of 
executive will; it is again repeated, that any appli¬ 
cation to a court to control, in any respect, his con¬ 
duct would be rejected without hesitation” (pgs. 
170, 171). 

The philosophy of the opinion leaves no doubt 
in the mind. The Constitution governs the actions 
of all three departments of Government. Witness 
these words on page 179 of the opinion: “From 
these, and many other selections which might be 
made, it is apparent that the framers of the con¬ 
stitution contemplated that instrument as a rule 
for the government of courts, as well as of the legis¬ 
lature.” “Thus the particular phraseology of the 
constitution of the United States confirms and 
strengthens the principle, supposed to be essential 
to all written constitutions, that a law repugnant 
to the constitution is void; and that courts, as well 
as other departments, are bound by that instru¬ 
ment.” 

The last two quotations are not expressions of 
judicial self-limitation. Such a term is a mis¬ 
nomer. They are simply a judicial expression of 
the obvious truth that the Constitution furnishes 
the supreme rule for the very court which con¬ 
strues it. 

Seventy years ago the Supreme Court decided 
Mississippi vs. Johnson, 71 U. S. 475 (4 Wallace). 
We do not believe a better summary of the case can 
be made by us than to use the language of the opin- 
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ion to state the question and the answer. “The 
single point which requires consideration is this: 
Can the President be restrained by injunction 
from carrying into effect an act of Congress al¬ 
leged to be unconstitutional?” (498). “The duty 
thus imposed on the President is in no just sense 
ministerial. It is purely executive and political. 
An attempt on the part of the judicial department 
of the government to enforce the performance of 
such duties by the President might be justly char¬ 
acterized, in the language of Chief Justice Mar¬ 
shal, as ‘an absurd and excessive extravagance.’ 
It is true that in the instance before us the interpo¬ 
sition of the court is not sought to enforce action 
by the Executive under constitutional legislation, 
but to restrain such action under legislation alleged 
to be unconstitutional. But we are unable to per¬ 
ceive that this circumstance takes the case out of 
the general principles which forbid judicial in¬ 
terference with the exercise of Executive discre¬ 
tion” (499). “It will hardly be contended that 
Congress can interpose, in any case, to restrain 

the enactment of an unconstitutional law; and vet 

* * 

how can the right to judicial interposition to pre¬ 
vent such an enactment, when the purpose is evi¬ 
dent and the execution ‘of that purpose certain, 
be distinguished, in principle, from the right to 
such interposition against the execution of such a 
law by the President?’ The Congress is the legis¬ 
lative department of the government; the Presi- 
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dent is the executive department. Neither can he 
restrained in its action by the judicial department; 
though the acts of both, when performed, are, in 
proper cases, subject to its cognizance” (empasis 
supplied) (p. 500). 

The opinion in State of Georgia vs. Stanton, 73 
I". S. 50. rendered the year following, again re¬ 
asserts the allegiance of the Supreme Court to 
the fundamental doctrine that the judiciary can 
not usurp powers granted to the other two depart¬ 
ments of Government. (See page 71 of the 
opinion.) 

The plan of the Constitution in separating the 
powers of Government is inviolate. 

Mr. Justice Sutherland has given forceful ex- 
pression to the inviolate and vital provisions of the 
Constitution setting up three separate branches 
of government. In the case of O’Donoghue vs. 
United States, 289 U. S. 516, the learned Justice at 
page 530 said: “The Constitution, in distributing 
the powers of Government, creates three distinct 
and separate departments—the legislative, the 
executive, and the judicial. This separation is not 
merely a matter of convenience or of governmental 
mechanism. Its object is basic and vital, Springer 
v. Philippine Islands, 277 IT. S. 189, 201, namely, 
to preclude a commingling of these essentially dif¬ 
ferent powers of Government in the same hands. 
And this object is none the less apparent and con¬ 
trolling because there is to be found in the Consti¬ 
tution an occasional specific provision conferring 
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upon a given department certain functions, which, 
by their nature, would otherwise fall within the 
general scope of the powers of another. Such ex¬ 
ceptions serve rather to emphasize the generally 
inviolate character of the plan.” “If it be im¬ 
portant thus to separate the several departments 
of government and restrict them to the exercise of 
their appointed powers, it follows, as a logical cor¬ 
ollary, equally important, that each ‘department 
should be kept independent of the other—inde¬ 
pendent not in the sense that they shall not co¬ 
operate to the common end of carrying into effect 
the purposes of the Constitution, but in the sense 
that the acts of each shall never be controlled by 
or subjected, directly or indirectly, to the coercive 
influence of either of the other departments . 
James Wilson, one of the framers of the Consti¬ 
tution and a justice of this court, in one of his law 
lectures said that the independence of each depart- 
ment required that its proceedings ‘should be free 
from the remotest influences, direct or indirect, 
of either of the other two powers.’ ” (Italics 
supplied.) 

In the earlier case of Springer vs. Philippine 
Islands, Til U. S. 189, the same learned Mr. Justice 
Sutherland had discussed the same problem. At 
page 201 of the opinion we read: “Some of our 
state constitutions expressly provide in one forai or 
another that the legislative, executive, and judicial 
powers of the Government shall be forever sepa¬ 
rate and distinct from each other. Other constitu- 
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tions, including that of the United States, do not 
contain such an express provision. But it is im¬ 
plicit in all as a conclusion logically following from 
the separation of the several departments. See 
Kilbourn v. Thompson, 103 U. S. 168, 190-191. 
And this separation and the consequent exclusive 
character of the powers conferred upon each of the 
three departments is basic and vital—not merely 
a matter of governmental mechanism. That the 
principle is implicit in the Philippine Organic Act 
does not admit of doubt. See Abaeva v. Wood, 45 
Phil. Rep. 612. 622, 628, et seq.” “It may be stated 
then, as a general rule inherent in the American 
constitutional system, that, unless otheiwise ex¬ 
pressly provided or incidental to the powers con¬ 
ferred, the legislature cannot exercise either execu¬ 
tive or judicial power; the executive cannot 
exercise either legislative or judicial power; the 
judiciary cannot exercise either executive or legis¬ 
lative power. The existence in the various consti¬ 
tutions of occasional provisions expressly giving to 
one of the departments powers which by their 
nature otherwise would fall within the general 
scope of the authority of another department em¬ 
phasizes, rather than casts doubt upon, the gen- 
erallv inviolate character of this basis rule.” 
“Legislative power, as distinguished from execu¬ 
tive power, is the authority to make laws, but not 
to enforce them or appoint the agents charged with 
the duty of such enforcement. The latter are ex- 
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ecutive functions. It is unnecessary to enlarge 
further upon the general subject, since it has so 
recently received the full consideration of this 
Court. Myers v. United States, 272 U. S. 52. 77 
(Italics supplied.) 

Again, in the more recent case of Humphrey's 
Executor vs. U. S., 295 U. S. 602, Mr. Justice 
Sutherland set forth again the attitude of the Su¬ 
preme Court of the United States on this great 
question. Beginning at page 629 of the opinion 
we read: “The fundamental necessity of maintain¬ 
ing each of the three general departments of Gov¬ 
ernment entirely free from the control or coercive 
influence, direct or indirect, of either of the others, 
has often been stressed and is hardly open to se¬ 
rious question. So much is implied in the very 
fact of the separation of the powers of these de¬ 
partments by the Constitution; and in the rule 
which recognized their essential co-equality. The 
sound application of a principle that makes one 
master in his own house precludes him from im¬ 
posing his control in the house of another who is 
master there. James Wilson, one of the framers 
of the Constitution and a former justice of this 
court, said that the independence of each depart¬ 
ment require that its proceedings ‘should be free 
from the remote influence, direct or indirect, of 
either of the other two powers / Andrews, The 
Works of James Wilson (1896), vol. 1, p. 367. 
And Mr. Justice Story in the first volume of his 
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work on tlie Constitution, 4th ed., Sec. 530, citing 
Xo. 48 of the Federalist, said that neither of tlie 
departments in reference to each other ‘ought to 
possess, directly or indirectly, an overruling in¬ 
fluence in the administration of their respective 
powers / And see O'Donoghue v. United States, 
supra, at pp. 530-531.” “The power of removal 
here claimed for the President falls within this 
principle, since its coercive influence threatens the 
independence of a commission which is not only 
wholly dis-connected from the executive depart¬ 
ment, but which, as already fully appears, was 
created by Congress as a means of carrying into 
operation legislative and judicial powers, and as 
an agency of the legislative and judicial depart¬ 
ments.” (Italics supplied.) 

CONGRESS CAN NOT DELEGATE ITS LEGISLATIVE POWERS 

Whenever Congress has disregarded the doc¬ 
trine of separation of powers the Supreme Court 
has declared the action unconstitutional and void. 
Xo legislative enactment has strength sufficient to 
overthrow the great barrier to commingled action. 
To Congress is given the power to legislate. That 
power can not be delegated to the executive or the 
judiciary. 

In Field vs. Clark, 143 U. S. 649, Mr. Justice 
Harlan said: “That Congress can not delegate 
Legislative power to the President is a principle 
universally recognized as vital to the integrity and 
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maintenance of the system of Government or¬ 
dained by the Constitution (Italics supplied.) 

Mr. Chief Justice Hughes discussed the consti¬ 
tutional division of power in the recent case of 
Panama Refining Company vs. Ryan, 299 U. S. 
388. At page 420 we find: “The question whether 
such a delegation of legislative power is permitted 
bv the Constitution is not answered bv the argu- 
ment that it should be assumed that the President 
has acted, and will act, for what he believes to be 
the public good. The point is not one “of motives 
but of constitutional authority, for which the best 
of motives is not a substitute. While the present 
controversv relates to a delegation to the Presi- 
dent, the basic question has a much wider applica¬ 
tion. If the Congress can make a grant of legis¬ 
lative authority of the sort attempted by Section 
9 (c), we find nothing in the Constitution which 
restricts the Congress to the selection of the Presi¬ 
dent as grantee. ? ’ Later in the opinion we find this 
significant language: “If Section 9 (c) were held 
valid, it would be idle to pretend that anything 
would be left of limitations upon the power of the 
Congress to delegate its law-making function. 
The reasoning of the many decisions we have re¬ 
viewed would be made vacuous and their distinc¬ 
tions nugatory. Instead of performing its law¬ 
making function, the Congress could at will and as 
to such subjects as it chose transfer that function 
to the President or other officer or to an adminis- 
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trative body. The question is not of the intrinsic 
importance of the particular statute before us, but 
of the constitutional processes of legislation which 
are an essential part of our system of govern¬ 
ment/' (Italics supplied.) 

In Sell edit er Poultry Corporation vs. U. S., 295 
U. S. 495, the opinion strikes down the famous 
X. I. R. A. with a terse sentence: “We think that 
the code-making authority thus conferred is an un¬ 
constitutional delegation of legislative power" 
(page 542). 

THE JUDICIARY WILL XOT EXERCISE LEGISLATIVE 

POWER 

The principle which has prevented any delega¬ 
tion of its legislative powers by Congress to the 
President has likewise prevented delegation to the 
Courts. The rule stated bv Chief Justice Tanev in 
Gordon vs. U. S., Ill U. S. 697, is reaffirmed by 
Mr. Justice Dav in Muskrat vs. U. S., 219 U. S. 
346, at page 355: “And it is the duty of this court 
to maintain it unimpaired as far as it may have 
the power. And while it executes firmly all the 
judicial powers entrusted to it, the court will care¬ 
fully abstain f rom exercising any potver that is not 
strictly judicial in its character, and which is not 
clearly confided to it by the Constitution.” (Italics 
supplied.) 

Later in the opinion the learned Justice says: 
“If such actions as are here attempted, to deter¬ 
mine the validity of legislation, are sustained, the 
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result will be that this court, instead of keeping 
within the limits of judicial power and deciding 
cases or controversies arising between opposing 
parties, as the Constitution intended it should, will 
be required to give opinions in the nature of advice 
concerning legislative action, a function never con¬ 
ferred upon it by the Constitution, and against the 
exercise of which this court has steadilv set its face 
from the beginning.” 

In Keller vs. Potomac Electric Poiver Company, 
261 U. S. 428, the Supreme Court refused to let 
Congress confer upon it legislative power. Yet the 
plaintiff in the instant case asks the court to exer¬ 
cise legislative power without any delegation by 
the Congress. Why do I sav that ? Because of the 
allegations of the bill. 

THERE IS NO PRECEDENT FOR THE PLAINTIFF *S BILL 

The hill alleges the Senate Committee has al¬ 
ready obtained copies of the plaintiff’s telegrams . 
He seeks to enjoin the Senate Committee from 
making any use of them whatsoever. 

Has such an injunction ever been granted by a 
Federal Court ? We have found no instance of it 
and counsel for appellant has cited none. If any 
such authority exists under the Constitution is it 
not strange that no case has evoked its exercise 
during the existence of our Government? Con¬ 
gressional investigations have a long history. The 
British Parliament has conducted them also. 
Surely men whose affairs were touched by such 
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investigations liave objected to them and consulted 
able counsel. So far as we can find no lawyer ever 
before asked a Federal Court to enjoin a Congres¬ 
sional Investigation. This fact is surely signifi¬ 
cant. 

A New York judge has written: “It is a just 
inference that an alleged power which has lain 
dormant during the whole period of English juris¬ 
prudence, and never attempted to be exercised in 
America until a very recent period, never in fact 
had any existence.” (See McQuigan vs. The Dela¬ 
ware, Lackawanna and Western Railroad Com¬ 
pany, 129 N. Y. 50, at page 56. 

Chief Justice Chase expressed it thus: “It was 
admitted in the argument that the application now 
made to us is without a precedent; and this is of 
much weight against it.’’ 71 U. S. © 500. In the 
instant case the lack of precedent is enhanced by 
the additional weight of seventy silent years. 

The reason for this lack of precedent is easily 
seen bv anv one familiar with the basic distribu- 
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tion of our powers of government. Courts have no 
part in the legislative process . They pass upon the 
validity of completed legislation. Laws in fieri are 
beyond the reach of the judicial hand. They must 
come into being before the courts can pass upon 
them. Mr. Justice Holmes expressed the funda¬ 
mental idea with his customary clarity in the case 
of Prentis vs. Atlantic Coast Line, 211 U. S. @ 
228: “Litigation can not arise until the moment 
of legislation is past.” 




The moment of legislation is not past while the 
Congress is gathering information to see what 
legistion should be enacted. The gathering of in¬ 
formation is an essential part of the legislative 
function. Any doubts on that point were forever 
laid to rest by the opinion of the Supreme Court 
in McGrain vs. Daugherty, 273 U. S. 135. | 

i 

How is it possible for any court to tell a Senate 
what information it shall use or shall not use with¬ 
out that court thereby exercising the legislative 
function ? j 

Once the courts undertake to sav that a Senate 
Committee can not use information in its posses¬ 
sion, the independence of the Senate is destroyed. 
It ceases to be a part of a coequal branch of the 
Government and becomes a creature of the judi¬ 
ciary. Legislation as an independent function of 
the Congress would disappear. Any person ex- 
‘ pecting legislation to deprive him of some unfair 
advantage or special privilege could run to the 
courts and demand that the legislators explain how 
and where they got their knowledge of the advan¬ 
tage or privilege. The business of the courts would 
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rise with each Session of Congress. Supervision of 
Legislation would overwhelm court dockets. Liti¬ 
gants with justiciable cases would be shoved back 
while emergency petitions swamped the judges. 
A far-fetched picture! Is it any more so than the 
claim that a trial judge should enjoin a Senate 
Committee from using their knowledge of facts be- 
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cause they got that knowledge in a way the judge 
might disapprove ? 

The courts do not enjoin legislation in advance, 
even though they will declare it unconstitutional 
and void when it comes before them in a proper 
way. The United States Supreme Court does not 
give advisory opinions. This plaintiff asks for 
more than that. He would enjoin the use of knowl¬ 
edge in passing laws notwithstanding those laws 
would square with the Constitution. 

Judges function in a different wav from law- 
makers. The judge tries a narrow issue, or a few 
narrow issues, between disputing litigants. Broad 
questions of policy are not relevant. Considera¬ 
tions of social justice have but little freedom of 
play. Crystallized rules of law circumscribe them. 
The public good is not a factor unless the issue is 
so poignant as to invoke some accepted principle 
of public policy. The primary concern of the 
courts is the litigants. The primary concern of the 
legislature should be, and usually is, the good of 
the whole people. 

The courts proceed under definite rules of evi¬ 
dence—even the courts have begun to chafe under 
that restraint as the digests show the diminishing 
part rules of evidence play in the reversal of 
causes. Legislation needs, and has adopted a 
greater freedom in the accumulation of data pre¬ 
paratory to action. It would be a novel venture 
if courts should now take upon themselves to en¬ 
quire how Congress got its data and assume to 



enjoin its use if the acquisition of it did not meet 
the requirements the courts would apply. 

If courts will not enjoin the enactment of un¬ 
constitutional laws why should they enjoin the en¬ 
actment of constitutional measures because they 
contain an element of knowledge unconstitution¬ 
ally acquired? He who prescribes the tools a 
workman shall use determines the nature and 
quality of that workman’s product. Shall the 
courts supervise a function over which they have 
no constitutional right of supervision ? Once such 
an enterprise is undertaken where will the courts 
lay it down? What mind can mark in advance 
the confines of that new and untravelled region? 
Why hasn’t anv Federal court ever undertaken 
such a task ? Is it because of the vast burdens that 
would ensue, the chaos that would follow, or is it 
because legislation is not a judicial function in any 
of its steps and phases? 

We submit the reason courts have not enjoined 
legislation is because the bar and the courts have 
recognized it is beyond their proper sphere under 
our form of government. Judges have been inter¬ 
preters, not usurpers. They have attempted to 
follow the Constitution it was their province to 
interpret and expound. That Constitution or¬ 
dains that “All legislative powers herein granted 
shall be vested in a Congress of the United States, 
which shall consist of a Senate and a House of 
Representatives” (Art. 1, Sec. 1). Under this 
provision the courts have no part in legislation. 
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Prom the conception of a social need to the birth 
of a law the courts are strangers to the genesis of 
legislation. The power to decree death is not the 
power to prevent coming into life. If it were, 
only two branches of Government would live, the 
executive and the judicial. 

In making these observations I do not concede 
the Senate Committee has violated any constitu¬ 
tional right of the plaintiff. I expect to demon¬ 
strate hereafter that it has not done so. But if it 
had, the prayer of the plaintiff asks the court to 
exercise a function that is not judicial—that is 
unconstitutional. The Chief Justice below showed 
a clear grasp of fundamentals when he said: “I 
will have to hold that the Court has no jurisdiction 
over that Senate committee. I do not know ex¬ 
actly how that leaves us, but I think it is better 
to leave us without any remedy than it is for a court 
to assume jurisdiction to try to coerce or control 
a committee of the Senate. In manv of these cases, 
you have to measure one thing against another, 
and, as counsel said—I do not know that it was 
counsel, but I said it myself—two wrongs do not 
make a right. If the Senate committee has been 
proceeding in a way which some people might re¬ 
gard as unlawful, it is better to let them continue 
to do it and let that be corrected in some other way 
than it is for me to proceed in the way that seems 
to me to be unlawful to attempt to correct what 
they do that I do not agree with. I measure one 
against another” (r. 61 ). 
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SUITS TO ENJOIN LEGISLATION 

The division of powers has been recognized by 
the Supreme Court in two suits for injunction. 
In the first the plaintiff sought to enjoin the pas¬ 
sage of a city ordinance. See New Orleans Water¬ 
works Company vs. New Orleans, 164 U. S. 471, in 
which Mr. Justice Harlan, speaking for the court, 
said, at page 481: “In view of the adjudged cases, 
it cannot be doubted that the legislature may dele¬ 
gate to municipal assemblies the power of enacting 
ordinances that relate to local matters, and that 
such ordinances, if legally enacted, have the force 
of laws passed by the legislature of the State and 
are to be respected by all. But the courts will pass 
the line that separates judicial from legislative 
authority if by any order or in any mode tliey 
assume to control the discretion with which mu¬ 
nicipal assemblies are invested, when deliberating 
upon the adoption or rejection of ordinances pro¬ 
posed for their adoption. The passage of ordi¬ 
nances by such bodies are legislative acts which a 
court of equity will not enjoin. Chicago v. Evans, 
24 Illinois, 52, 57; Des Moines Gas Co. v. Des 
Moines, 44 Iowa, 505; 1 Dillon on Mun. Corp., Sec. 
308, and notes; 2 High on Injunctions, Sec. 1246.: 

And at page 482 we find this expression of the 
judicial attitude: “The mischievous consequences 
that may result from the attempt of courts of 
equity to control the proceedings of municipal 
bodies when engaged in the consideration of mat- 
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ters entirely legislative in their character, are too 
apparent to permit such judicial action as this suit 
contemplates (Italics supplied.) 

In the case of McChord vs. Louisville and Nash¬ 
ville Railroad Company , 183 IT. S. 483, the lower 
court enjoined the Railroad Commission of the 
Commonwealth of Kentucky from proceeding 
under the act of March 1900, which was alleged 
and held to be unconstitutional. The Supreme 
Court reversed the decree and directed that the bill 
be dismissed. The opinion by Mr. Chief Justice 
Fuller contains the following: “The fixing of rates 
is essentially legislative in its character, and the 
general rule is that legislative action cannot be in¬ 
terfered with by injunction.” “The rule was also 
applied by Mr. Justice Field in Alpersx. San Fran¬ 
cisco, 32 Fed. Rep. 503, where complainant sought 
an injunction to restrain the passage of an ordi¬ 
nance which he alleged would impair the obligation 
of a contract he had with the city.” Mr. Justice 
Field said: “This no one will question as applied 
to the power of the legislature of the State. The 
suggestion of any such jurisdiction of the court 
over that body would not be entertained for a mo¬ 
ment. The same exemption from judicial interfer¬ 
ence applies to all legislative bodies, so far as their 
legislative discretion extends * * *. The courts 
cannot in the one case forbid the passage of a law 
nor in the other the passage of a resolution, order 
or ordinance. If by either body, the legislature or 
the board of supervisors, an unconstitutional act 
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be passed, its enforcement may be arrested. The 
parties seeking to execute the invalid act can be 
reached by the courts, while the legislative body of 
the State or of the municipality, in the exercise of 
its legislative discretion, is beyond their jurisdic¬ 
tion. The fact that in either case the legislative 
action threatened may be in disregard of constitu¬ 
tional restraints, and impair the obligation of a 
contract, as alleged in this case, does not affect the 
question. It is legislative discretion which is exer¬ 
cised, a?id that discretion, whether rightfully or 
wrongfully exercised, is not subject to interference 
by the judiciary.” (Italics supplied.) 

If the courts will not enjoin legislative action 
by bodies established by the legislature then a for¬ 
tiori they will not enjoin action by the legislature 
itself. I 

II 

STATE DECISIONS ON INJUNCTIONS 

The reasoning of the state courts is helpful. In 
Gaskins vs. Dorsey , 104 S. E. 433 (149 G-a.), the 
rule of action is announced to be “The judicial 
power will not be exerted, by writ of error or other¬ 
wise, to stay the course of legislation while it is in 
the process of enactment. This applies both to 
ordinary legislation and the analogous course of an 
amendment to the constitution from the time of the 
introduction of the act proposing the amen dm ent 
until the electors have acted/ ’ 
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The court quotes from Clayton vs. Calhoun, 76 
Ga. 270, as follows: “It would be a stretch of 
power in the judiciary to restrain by its process, 
mesne or final, a law enacted bv the General As- 

7 •/ 

sembly, in a formative state and before it became 
operative by the will of the people to be affected 
thereby, which vote alone would consummate its 
validity, under the terms of the act itself/ 7 Citing 
123 La. 443 (449 Sou. 15), 30 Col. 262 (70 Pac. 322), 
9 S. D. 149 (68 jS t . W. 202) 33 L. R, A. 582. 

“Such stretch of judicial authority would over¬ 
shadow the law making prerogative, usurp the 
functions of a co-ordinate and distinct department 
of government bv interfering with its mode of en- 
acting laws, and violate that paragraph of the Bill 
of Rights in the Constitution, which declares that 
“the legislative, judicial, and executive powers 
shall forever remain separate and distinct/ 7 

The Supreme Court of South Dakota expressed 
the correct doctrine in clear language in the case 
of State ex rel Crammer vs. Thor son, 9 S. Dak. 149 
(68 N. W. 202; 33 L. R, A. 582) : “The assump¬ 
tion of a power not vested in them would be a vio¬ 
lation of the constitution, since it would be a usurpa¬ 
tion of a power conferred upon another branch of 
the government. It would disturb the system of 
checks and balances which the constitution has so 
carefully constructed, and which the courts have 
ever guarded with most scrupulous care.” “The 
principle which underlies the decisions is well 
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stated by our own court in Wright v. Defrees, 8 
Ind. 298, where it was said: ‘The powers of the 
three departments are not merely equal; they are 
exclusive in respect to the duties assigned to each. 
They are absolutely independent of each other. 7 

It is a rudimentary principle, acted upon 
again and again, that when it is ascertained that 
there is no jurisdiction, courts will go no further. 77 

In the People ex rel. O'Reilly vs. Mills, as Sec¬ 
retary of State, 30 Col. 262 (70 Pac. 322), we find a 
clear exposition of the judicial attitude: “Notwith¬ 
standing the constitutional authority of this court 
to issue injunctions, it cannot do so for the pur¬ 
pose of controlling action which it has no power 
to direct. In amending the constitution the voters 
become the body wdricli finally give vitality to pro¬ 
posed amendments or refuse to make a change by 
rejecting them. The exercise of this power is as 
much a step in passing and considering proposed 
legislation of this character as any the general as¬ 
sembly must take in passing ordinary statute laws^ 
The judicial department can no more interfere 
with such legislation or the successive steps neces¬ 
sary to he taken to amend the constitution than 
it can with the general assembly in the passage of 
other laws, because the judicial cannot directly 
interfere with the functions of the legislative de¬ 
partment. The latter by the constitution is in¬ 
vested with the power of legislation in the exer¬ 
cise of which it is supreme, and no other branch 
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of the state government can usurp this authority, 
or directly prevent the exercise of this power. In 
the first instance the legislative department must 
determine what laws shall he passed, what steps 
are necessary to that end, and the judicial depart¬ 
ment can not investigate the validity of proposed 
Jaws or the regularity of the steps taken to effect 
their passage in a proceeding ivhich would result 
in directly controlling the functions of that branch 
■of the government to which has been delegated the 
exclusive power of legislation. When laws have 
been passed no doubt, in a proper case, the inquiry 
can then be made as to whether or not the require¬ 
ments of the fundamental law’ in their passage 
or in their provisions have been observed, but in 
the first instance the bodv to w’hich has been dele- 
gated to powder to pass laws must be left untram¬ 
meled, to act in such matters as its wisdom may dic¬ 
tate. People v. District Court, 29 Colo., 182; 68 
Pac. 242; Frost v. Thomas , 26 Col. 222; State v. 
Thorson, supra; Clayton v. Calhoun, 76 Ga. 270. 
(Italics supplied.) 

In Fergus vs. Marks , 152 N. E. 557 (321 Ill. 510), 
a mandamus proceeding presented the same gen¬ 
eral question to the Supreme Court of Illinois. 
The opinion reads in part as follows: “This court, 
from its organization to the present term, has ob¬ 
served with sedulous care the principles announced 
in the cases above cited, and has consistently de¬ 
clined to encroach upon the powers granted by the 
•Constitution to the Legislature, and has never 
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arrogated to itself the right to pass upon the wis¬ 
dom or propriety of legislative acts within such 
powers. The duty to reapportion the state is a 
specific legislative duty imposed by the Constitu¬ 
tion solely upon the legislative department of the 
state, and it alone is responsible to the people for 

i 

a failure to perform that duty.’' “It is contended 
by petitioner that, even though this court may not 
be able to compel the Legislature to redistrict the 
state in any particular manner, the duty upon re¬ 
spondents to apportion the state being clear, the 
court can by mandamus compel them to act in the 
premises. It is ordinarily the rule that an officer 
clothed with discretion as to the manner in which 
he will perform his duty, who fails to perform that 
duty, cannot be required to perform the duty in a 
particular manner, yet he may be compelled by 
mandamus to act, the court in such case simply 
compelling action and not the manner of action. 
People v. Webb , 256 Ill. 364, 100 N. E. 224. This 
rule, however, applies only to officers to whom, on 
legal principles the writ of mandamus may be 
directed, and, as the consensus of authority in this 
state is to the effect that the judicial department of 
the state cannot compel by mandamus the legisla¬ 
tive department to perform any duty imposed upon 
it by law, it can have no application in this case.” 
“This court, being debarred by the constitutional 
division of governmental functions from compel¬ 
ling by mandamus the performance of a duty by 
the legislative department of the state, the relief 
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prayed for by the petitioner in this case cannot be 
granted, and the writ is denied'’ (pg. 560). 

The Supreme Court of Washington in State ex 
rel Berry vs. Superior Court in and for Thurston 
County, 159 Pac. 92 (92 Wash. 16) say: “To estab¬ 
lish that the procedure questioned is unfair is not 
sufficient. Any law or proposed law may be, and 
often is, unfair to some. Except when dealing 
with essential morals or fundamental principles, in 
the modern complexity of human affairs and rela¬ 
tions there is little legislation that can be said to be 
entirely fair. Legislative bodies, whether dele¬ 
gated or principals in mass, are not to be stopped 
from exercising the supreme function of making 
laws by such considerations. The sole question 
now to be determined is, Have they the power? 
Courts will not concern themselves with any ques¬ 
tions of policy or hardship or expediency. Nor 
will they in any case intervene to hinder or influ- 
ence the process of legislation in any of its steps. 
Were it a question of whether a delegated member 
of a legislative body of any kind could introduce 
to that bodv a “bill” or law of any kind, no matter 
how arbitrary, how novel, or how foolish, the an¬ 
swer at the very outset would unhesitatingly be 
that no other department of our triune form of 
government could, in any wise, interpose” (pg. 94). 

State ex ret. Pleasant vs. Hardy, Mayor et ah, 
157 Sou. 130, decided by the Louisiana Court of 
Appeal contains as clear a statement as we have 
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been able to find: “This government is divided into 
three separate and distinct departments, execu¬ 
tive, judicial, and legislative. The judicial depart- 

| 

ment cannot interfere with the legislative func¬ 
tions of a legislative body, whether it be municipal 
or state. The onlv function that the courts can 
exercise is to pass upon the constitutionality of a 
legislative act after its passage. Courts have no 
right or authority to intervene or interfere with 
the work of the lawmaker and during the process 
of legislation in any mode the work of the law¬ 
maker is not subject to judicial arrest or control, 
nor open to judicial inquiry/’ “This court cannot 
and will not be an adviser to the citv council as to 
what ordinance it will amend, repeal, or enact; that 
function belongs alone to the mayor and council- 
men, the responsibility of which they will have to 
assume” (pg. 134). 

ANALOGY OF JUDICIAL REFUSAL TO ISSUE WRITS TO 

THE CHIEF EXECUTIVE 


Mail}" state courts have denied they had any 
jurisdiction over the Governor of the state. The 
reasoning used is equally applicable to the instant 
case. It would unduly prolong this brief to collect 
them all. The language of some of the old cases is 
so apt, the reasoning so cogent and clear as to de¬ 
serve quotation. 

The Supreme Court of Missouri in the case of 
State ex rel Bartley vs. Governor, 39 Mo. 388, says: 
“The Constitution has divided the powers of gov- 
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eminent into three distinct departments—the leg¬ 
islative, executive, and judicial—and provided for 
their independent exercise. They are each co-ordi¬ 
nate, and independent of the other, within the 
sphere of their powers, duties, and functions.” 
The interference of either branch with the other 
would imply dependence and inferiority, when by 
our peculiar frame of government there exists 
equality and independence. One reason for with¬ 
holding jurisdiction is, that the exercise of the 
power would have a direct tendency to bring the 
executive and judicial departments in-conflict, and 
that the court would have no power to enforce its 
decrees” (pg. 394). “If the court have power 
to prescribe the rule of his conduct in one case, 
they have in the other. This would make the 
judges the interpreters of the will of the Executive, 
and the independence of the Executive department 
as a co-ordinate branch of the government would 
be virtually destroyed” (pg. 399). 

The Supreme Court of Florida gave careful 
consideration to the question. They viewed it as 
practical men. We select a number of their ob¬ 
servations as reported in State ex rel. Bisbee vs. 
Drew, Governor, 17 Fla. 67. “But it is a question 
whether the Governor of the State in reference to 
an executive duty imposed by law, the performance 

of which is essential to the orderly conduct of the 
government, is subject to the control and direc¬ 
tion of the Judicial Department; or, in other 
words, whether the Executive Department may be 


41 


lawfully drawn under the guardianship of this de¬ 
partment at the pleasure or in the discretion of 
this court. If this be so, the Governor, in refer¬ 
ence to the time and manner of executing the laws, 

i 

is also subject to the direction and control of each 
of the Judges of the Circuit Courts, who, by the 
Constitution of the State, have the same power as 
this court to issue and enforce the writ of man¬ 
damus” (pg. 71). “It has ever been considered 
by statesmen and jurists that where one has power 
over another, in a public capacity, the one is the 
greater and the other the inferior power” (pg. 73). 
“To employ the power of the courts in the busi¬ 
ness of managing the office of Governor and direct¬ 
ing him in the exercise of executive duties, is to 
blot out the character given him in the Constitution 
of 4 Supreme Executive’ and 1 Chief Magistrate’ of 
the State, and reduce him to the level of a secretary 
or county clerk. If the courts have this power and 
command him to obey, we must have power also 
to imprison him for contempt, when he shall see fit 
to differ with the courts in reference to his duties 
and neglect to obey a writ which shall command 
obedience. Have the courts power thus to deprive 
the State of its head ? If we have a case in which 
we cannot punish the disobedience, it results that 
we had no power to command; the command is idle 
and nugatory; we can produce no result except the 
exposure of our own impotence” “To do this 
would be not only to question the wisdom of the 
Constitution or the law, but also to assert a right 
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to make the Governor the passive instrument of 
tlie judiciary in executing its mandates within the 
sphere of his own duties. Were the courts to go 
so far, thev would break awav from those cheeks 

7 %0 % 

and balances of government which were meant to 
be checks of co-operation, and not of antagonism 
or masterv, and would concentrate in their own 
hands something, at least, of the power which the 
people, either directly or by the action of their 
representatives, decided to intrust to the other de¬ 
partments of the government.” (This is the lan¬ 
guage of the learned Judge Cooley, of Michigan 
(pg. 83):) “I can find no better language with 
which to confront this terse ajDotliegm than that 
found in the opinion of presiding Judge Knott, in 
Grier vs. Taylor, Governor, in 1827 (4 McCord, 
S. C., 210). ‘Neither department,’ he says, ‘can 
control the other in the exercise of its legitimate 
functions. To the judges belongs the power of 
expounding the laws; and although in the dis¬ 
charge of that duty they may render a law inop¬ 
erative by declaring it unconstitutional, it does not 
arise from any supremacy which the judiciary 
possesses over the Legislature, BUT FROM THE 
SUPREMACY OF THE CONSTITUTION 
OVER BOTH’ ” (pg. 84). (Emphasis supplied.) 

The conclusions to be drawn from the cases are 
plain and definite. We summarize them briefly: 

1. The Constitution establishes three separate 
and distinct branches of Government. 
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2. Each is supreme in its allotted sphere. 

3. No department can perform the duties as¬ 
signed to the other department. 

4. The Judiciary have no power to control or 
supervise legislation. 

5. No court has jurisdiction over the Senate. 
The Senate is not subject to judicial process. 

A SENATE COMMITTEE IS A PART OF THE SENATE 

The power of either House of Congress to con¬ 
duct investigations by select committees is not 
open to question. The cases cited under Point of 
Law # 9 trace the judicial history of that power. 
It is treated fullv in the celebrated case of Me- 
Grain vs. Daugherty, 273 U. S. 135. 

The recalcitrant witness in that case attacked 
the validity of the warrant. That attack required 
an analysis of the relation a Senate Committee 
bears to the Senate. The Supreme Court held: 
“We think the contention overlooks the relation of 
the committee to the Senate and to the matters 
reported, and puts aside the accepted interpreta¬ 
tion of the constitutional provision.” “The Com¬ 
mittee was a part of the Senate, and its members 
were acting under their oath of office as senators” 
(p. 156). (Emphasis supplied.) I 

Again at p. 158 we find: “The committee was 
acting for the Senate and under its authorization; 
and therefore the subpoenas which the committee 
issued and the witness refused to obey are to be 
treated as if issued by the Senate” (pg. 158).; 
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In the present case the Senate Committee was 
doing the work of the Senate. The two resolu¬ 
tions set out in part on page 2 hereof dealt with 
matters vital to the legislative function. The in¬ 
tegrity of the legislative process was directly in¬ 
volved. Lobbying was the primary subject of res¬ 
olution 165. The later resolution extended the 
investigation to the financial status and operations 
of those who had sought to influence legislation, 
public contracts or concessions, and to tracing the 
efforts of those same lobbvists to control, directlv 
or indirectly, the sources and mediums of com¬ 
munication and information. 

THE SUPREME COURT'S VIEW' OX LOBBYING 

We do not need to go outside the decisions of 
our Supreme Court to get a clear idea of the place 
“lobbying 7 ’ has in the judicial mind. Those deci¬ 
sions show' beyond all doubt the subject was a fit 
and proper one for Congressional investigation. 

The best expression we have found in the books 

is that of Mr. Justice Swavne in the case of Trist 
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vs. Child, 88 U. S. 441. We quote from pages 450 
and 451 of the opinion: “The theory of our Gov¬ 
ernment is that all public stations are trusts and 
that those clothed with them are to be animated in 
the discharge of their duties solely bv considera¬ 
tions of right, justice, and the public good. They 
are never to descend to a lovrer plane. But there 
is a correlative duty resting upon the citizen. In 
his intercourse with those in authority, whether 


executive or legislative, touching the performance 
of their functions, he is bound to exhibit truth, 
frankness, and integrity. Any departure from the 
line of rectitude in such cases is not only bad in 
morals but involves a public wrong. No people 
can have any higher public interest, except the 
preservation of their liberties, than integrity; in 
the administration of their government in all its 
departments. 7 ’ 44 The agreement in the present 
case was for the sale of the influence and exertions 
of the lobby agent to bring about the passage of a 
law for the payment of a private claim, without 
reference to its merits, by means which, if not cor¬ 
rupt, were illegitimate, and considered in connec¬ 
tion with the pecuniary interest of the agent at 
stake, contrary to the plainest principles of public 
policy. No one has a right, in such circumstances, 
to put himself in a position of temptation to do 
what is regarded as so pernicious in its character. 
The law forbids the inchoate step and puts the seal 
of its reprobation upon the undertaking.” “If 
any of the great corporations of the country were 
to hire adventurers who make market of them¬ 
selves in this way, to procure the passage of a gen¬ 
eral law with a view to the promotion of their pri¬ 
vate interests, the moral sense of every right- 
minded man would instinctively denounce the em¬ 
ployer and employed as steeped in corruption, and 
the employment as infamous.” 

The same learned Justice stated in Meguire vs. 
Corwine, 101 U. S. 108, in reference to a contract 
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improperly obtained: “Frauds, of the class to 

which the one here disclosed belongs, are an un- 

mixed evil. Whether forbidden bv a statute or 

* 

condemned by public policy, the result is the same. 
No legal right can spring from such a source. 
They are the sappers and miners of the public wel¬ 
fare and of free government as well. The latter 
depends for its vitality upon the virtue and good 
faith of those for whom it exists, and of those by 
whom it is administered. Corruption is always 
the forerunner of despotism.” 

The courts have indicated that contracts to se¬ 
cure legislation stand upon the same footing as 
agreements to influence a Government official to 
award a contract. It is important, therefore, to 
note the language of Mr. Justice Field in the case 
of Oscanyan vs. Arms Company : “But, independ¬ 
ently of the official relation of the plaintiff to his 
government, the personal influence which he stip¬ 
ulated to exert upon another officer of that govern¬ 
ment was not the subject of bargain and sale. 
Personal influence to be exercised over an officer 
of government in the procurement of contracts, as 
justly observed by counsel, is not a vendible ar¬ 
ticle in our svstem of laws and morals, and the 
courts of the United States will not lend their aid 
to the vendor to collect the price of the article. 
Numerous adjudications to this effect are found in 
the State and Federal Courts. This is true when 
the vendor holds no official relations with the gov- 
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eminent, though the turpitude of the transaction 
becomes more glaring when he is also its officer.” 

In Hazelton vs. Slicckells, 202 U. S. 71, Mr. 
Justice Holmes made these trenchant observations: 
“The general principle was laid down broadly in 
Tool Co. v. Norris, 2 Wall. 45, 54, that an agree¬ 
ment for compensation to procure a contract from 
the Government to furnish its supplies could not be 
enforced irrespective of the question whether im¬ 
proper means were contemplated or used for pro¬ 
curing it. McMullen v. Hoffman, 174 IT. S. 639, 
648. And it was said that there is no real differ¬ 
ence in principle between agreements to procure 
favors from legislative bodies and agreements to 

procure favors in the shape of contracts from the 

; 

heads of departments. 2 Wall. 55. In Marshall v. 
Baltimore & Ohio R. R., 16 How. 314, 336, it was 
said that all contracts for a contingent compensa¬ 
tion for obtaining legislation were void, citing, 
among other cases, Clippinger v. Hepbaugh, 5 W. 
& S. 315, and Wood v. McCann, 6 Dana (Ky.) 366. 
See also Mills v. Mills, 40 N. Y. 543. There are 
other objections which would have to be answered 
before the bill could be sustained, but that which 
we have stated goes to the root of the contract and 
is enough to dispose of the case under the decisions 
heretofore made. ’ ’ 

i 

The terse expression of Mr. Justice Field in the 
case of Tool Company vs. Norris, 69 IT. S. 45, at 
page 55, seems to have been in the mind of those 
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wiio drafted the second resolution. He savs: 
“There is no real difference in principle between 
agreements to procure favors from legislative 
bodies and agreements to procure favors in the 
shape of contracts from the heads of departments. 
The introduction of improper elements to control 
the action of both is the direct and inevitable re¬ 
sult of all such arrangements. 77 * * * 4 4 It is 

sufficient to observe, generally, that all agreements 
for pecuniary considerations to control the busi¬ 
ness operations of the Government, or the regular 
administration of justice, or the appointments to 
public offices, or the ordinary course of legislation, 
are void as against public policy, without reference 
to 4 the question whether improper means are con¬ 
templated or used in their execution. 7 The law 
looks to the general tendency of such agreements; 
and it closes the door to temptation by refusing 
them recognition in any of the courts of the 
country. 7 7 

It would be foolish to assert, in view of the fore¬ 
going expressions, that the Senate Committee was 
not engaged in work within the constitutional 
province of the Senate. 

THE NATURE OF THE SENATE AND ITS WORK 

The enquiry was not directed at the mere private 
affairs of the citizens. It was concerned with the 
origin of legislation, the source and purity of law¬ 
making influences and pressures. 
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The courts are zealous to protect their own in- 
. tegrity. The judicial eye views with scorn any 
attempt improperly to influence judicial conduct. 
The rules of decorum are rigidly enforced. Law- 

o J 

yers must make open arguments. Their opponents 
must be given notice and have an opportunity to 
hear what is said. The attorney must make a full 
and fair disclosure of his representation. Merely 
to watch too closely a jury is contempt. 

Who would dare sav the Congress is not entitled 
to know as much ? Proper enactment is as impor¬ 
tant as proper administration of laws. The Sen¬ 
ate of the United States was engaged in the per¬ 
formance of a high duty. Salutary legislation will 
no doubt result. 

In performing that duty the Senate acted 
through its select committee. That committee is 
not a mere agent of the Senate . It is a part of the 
Senate . It is the Senate within the limits of the 
resolutions . We must bear in mind the peculiar 
nature of a Senate. It is neither corporate nor 
individual, neither a partnership nor a voluntary 
association. It is sui generis. It is a part of a 
branch of Government, It is not a juristic being. 
It is a constitutional part of Government, a defi¬ 
nite portion of the invisible powers emanating 
from the ideas of law and government in the minds 
of the people standing back of the Constitution and 
made visible and real by the Constitution. 
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The Senate of the United States has no court 
business. Under our organic law it can have none. 
It works under the Constitution, making laws for 
the Courts to pass upon. It is not a litigant. It 
helps make laws for litigants. It can neither sue 
nor be sued. That is why we find this language in 
Feed vs. County Commissioners, 277 U. S. 376 © 
388: “Petitioners do not claim that any Act of 
Congress authorizes the committee or its members, 
collectively or separately, to sue. Of course, 
South's authority is no greater than that of the 
committee which he represents. The suit cannot be 
maintained unless the committee or its members 
were authorized to sue bv Resolutions 195 and 324, 
even if it be assumed that the Senate atone may 

i 

give that authority” (Italics supplied.) 

The Supreme Court ended that opinion with the 
succinct statement that “Petitioners (a Senate 
Committee) are not authorized by law to sue." 

Neither, we respectfully submit, are they au¬ 
thorized bv law to be sued. Can a man sue a court ? 
* 

Would any lawyer dare suggest he could sue the 
Court of Appeals of The District of Columbia on 
account of a court decision? Has anv court en- 
tertained a suit against a tribunal whose decision 
was reversed by a higher tribunal ? Three or four 
of vour members sit. Thev are as much a court as 

* v 

the full number would be. One judge enters an 
order. Who has ever contended the order was not 
judicial because the whole court did not sign it? 
The Senate is a repository of the law making 
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power. It acts as one body or as multiple parts 
of one body. The work on the floor is no more 
onerous than the work in committee. Without the 
capacity to split itself into committees and handle 
with many parts the varied and ever multiplying 
problems of legislation the Senate would be over¬ 
whelmed and perish. When it separates into 
parts, select committees, it is still the Senate doing 
the work of the Senate which is legislation. Legis¬ 
lation is more than a fiat. The process requires 
facts and knowledge, their accumulation and their 
analysis. Laws are written to meet the ever grow¬ 
ing needs of our shifting changing world. The 
problems must be correctly appraised before their 
solutions become possible. The appraisal is an es¬ 
sential part of legislation. When this high court 
goes into conference their work is as vitally a part 
of the judicial process as the rendition of the opin¬ 
ion that comes from it. You confer in one group; 
the Senate in many groups. If the Senate can not 
be sued its committees cannot be sued. They are 
one. If the whole Senate acted you would not en¬ 
tertain a suit against it? Can we disregard the 
essential nature of its being, the methods of its 
functioning, and say that the protection of the 
whole organism does not extend to its functioning 
parts ? 

XO COURT CAX EX JOIN THE SEXATE 

The very nature of our Government makes it 
logically impossible for a Senate Committee to be 
a party defendant in any court. 
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But we do not rely upon reason alone. There is 
a more tangible prohibition than the product of 
reason. I refer to the Constitution. It has settled 
the question. A Senate Committee is composed of 
those for whom the Constitution provides: ‘“For 
Any Speech Or Debate In Either House, They 
Shall Not Be Questioned In Any Other Place. ?? 

Experience taught the fathers the necessity of 
that provision. Kings of England had objected to 
speeches and memorials of Parliament. They had 
visited their wrath upon the champions of the 
people. 

Men who made laws should be free to expose 
abuses and oppressions. The representatives of 
the people could not discharge their high obliga¬ 
tions if personal ruin was the reward of their out¬ 
spoken condemnation. Personal fear should not 
hinder the performance of public duty in the house 
of Government our fathers established. 

The opinion which treated most critically the 
Congressional power of investigation gave full 
play to that safeguard of the law-maker. I refer 
to Kilbourn vs. Thompson. In that case the court 
quoted with approval an earlier Massachusetts de¬ 
cision. At page 203 of 103 U. S. we find these 
words: “I, therefore, think that the article ought 
not to be construed strictly, but liberally, that the 
full design of it may be answered. I will not con¬ 
fine it to delivering an opinion, uttering a speech, 
or haranguing in debate, but will extend it to the 
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giving of a vote, to the making of a written report, 
and to every other act resulting from the nature 
and in the execution of the office. And I would 
define the article as securing to every member ex¬ 
emption from prosecution for everything said or 
done by him as a representative, in the exercise of 
the functions of that office, without inquiring 
whether the exercise was regular, according to the 
rules of the House, or irregular and against their 
rules. I do not confine the member to his place in 
the House; and I am satisfied that there are cases 
in which he is entitled to this privilege when not 
within the walls of the representatives 7 chamber 77 
(pg. 203). 

The court then speaks for itself: “It seems to us 
that the views expressed in the authorities we have 
cited are sound and are applicable to this case. It 
would be a narrow view of the constitutional provi¬ 
sion to limit it to words spoken in debate. The 
reason of the rule is as forcible in its application 
to written reports presented in that body by its 
committee, to resolutions offered, which, though in 
writing, must be reproduced in speech, and to the 
act of voting, whether it is done vocally or by pass¬ 
ing between the tellers. In short, to things gener- 
ally done in a session of the House by one of its 
members in relation to the business before it 77 (pg. 
204). I 

We have found no decision restricting the privi¬ 
lege protected in KiWourne vs. Thompson . This 
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court had occasion to consider it in Cochran vs. 
Couzens, 42 Fed. (2nd) 783. For convenience we 
quote two paragraphs of that opinion: “It is mani¬ 
fest that the framers of the Constitution were of 
the view that it would best serve the interests of all 
the people if members of the House and Senate 
were permitted unlimited freedom in speeches or 
debates. The provision to that end is, therefore, 
grounded on public policy, and should be liberally 
construed. Presumably legislators will be re¬ 
strained in the exercise of such a privilege by the 
responsibilities of their office. Moreover, in the 
event of their failure in that regard, they will be 
subject to discipline by their colleagues. Article 
1, Sec. 5.” In Kilbourn v. Thompson, 103 U. S. 
168, 26 L. Ed. 377, the court considered whether a 
resolution offered by a member is a speech or de¬ 
bate within the meaning of article 1, Sec. 6, and 
whether the report made to the House and the vote 
in favor of a resolution are within its protection. 
The court said (page 201 of 103 U. S.): “If these 
questions be answered in the affirmative, they can¬ 
not be brought in question for their action in a 
court of justice or in any other place. And yet if 
a report, or a resolution, or a vote is not a speech 
or debate, of what value is the constitutional pro¬ 
tection V 7 (pg. 284). 

This provision of the Constitution makes the de¬ 
nial of the injunction compulsory. It places the 
subject matter of the bill beyond the jurisdiction 
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0 / court . TF7«a£ rational man would enjoin 

that which he could not question f 
In all three phases the bill falls short of juris¬ 
diction over the Senate Committee. 

(a) That part of the prayer which asks an in¬ 
junction to prevent the Senate Committee from 
making any use of the copies of messages asks the 
court to do the impossible. jSTo court can enter into 
men’s minds and wipe out their knowledge.! To 
grant the prayer, rather to attempt to grant it, 
W’ould meain judicial supervision of the factors 
entering into the legislative process. So far no 
court has considered legislative supervision a ju¬ 
dicial function. 

(b & c) The prayers to enjoin any further de¬ 
mand and any further search by the Senate Com¬ 
mittee run counter to the Constitutional powers 
of the Senate. Investigation is a right of the 

Senate. For the courts to restrain anv further 

%/ 

demand or search would be to thwart legislation 
in its inception. We respectfully submit the 
plaintiff not only asks for unprecedented relief, he 
asks for unwarranted interference. No one de¬ 
partment is superior to the other two. The essen¬ 
tial functions of one are beyond the control of the 
other two. The rule has been concisely stated by 
a note writer in 6 Cornell Law Review, 325. ‘‘One 
branch of the government may not exercise a 
power essential to the independence of one of the 
other branches. ’ ’ 

I 

1 



NATURE OF RELIEF PRAYED FOR 

It is to be noted that plaintiff does not seek to 
enjoin a fishing expedition into the private affairs 
of the citizen. He does not limit his prayer to ar¬ 
bitrary and unreasonable investigation. He wants 
every demand and every search enjoined. A more 
sweeping claim would be hard to frame; a more 
unconstitutional one difficult to find. 

He presents a situation beyond the jurisdiction 
of the courts. The situation, however, is not cause 
for alarm. Judge Cardozo, in his book, “The Na¬ 
ture of the Judicial Process”, at page 90, reminds 
us of the admonition of Mr. Justice Holmes in 
M. K. and T. By. vs. May, 194 U. S. 267: “It must 
be remembered that legislatures are ultimate 
guardians of the liberties and welfare of the peo¬ 
ple in quite as great a degree as the courts” (pg. 
270). 

The bill and the motions do not reveal the high 
handed action the plaintiff would have us suppose. 
Nowhere does the bill allege in positive terms that 
the telegraph companies ref used to honor the Sen¬ 
ate subpoenas. The exact averments are: “That 
when certain of these companies expressed their 
reluctance through their proper officers to comply 
with the blanket subpoenas, the Black Committee 
went to the Federal Communications Commission 
and asked its assistance to compel the production 
of the communications desired by the Committee.” 
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“That the plaintiff is informed and believes, and 
therefore avers, subsequent to the refusal of 
the communications companies to recognize the 
blanket subpoenas as aforesaid ” (pg. 6). The 
rule is for a pleading to be construed most strongly 
against the j^leader. He is naturally supposed to 
have put his case in its strongest light. 

The report of the Federal Communications Com¬ 
mission shows what was done. Page 41 of the 
record contains this narrative: “It was clear that 
the Commission’s study and the investigation be¬ 
ing made by the Senate Committee, while for en¬ 
tirely different purposes, paralleled each other to 
an extent. In order to secure information with 
the least possible disruption of the business of the 
telegraph companies it was agreed that the sepa¬ 
rate studies of the Commission and of the commit- 
tee to be made in Washington should be coordi¬ 
nated. The Commission formally authorized this 
procedure in the following minute entry of Sep¬ 
tember 26,1935, which has been a matter of public 
record from the date on which the action was 
taken. 4 The Commission authorized Commissioner 
Stewart to detail a member of the Commission’s 
staff to work with examiners from Senator Black’s 
investigating committee in an examination of the 
messages and records in the Washington offices of 
the telegraph companies, relating to lobbying activ- 

j 

ities which are being investigated by the Senate 
committee, the records and messages to be made 
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available in the name of the Federal Communica¬ 
tions Commission.’ ” 

It appears that the quoted minute of the Federal 
Communications Commission did not contain the 
words “to them” inserted by the plaintiff as if 
referring to the Senate Committee. 

The Federal Communications Commission’s re¬ 
port, page 42 of record, contains this enlighten¬ 
ing statement when we bear in mind the use of the 
word “reluctant” in plaintiff’s bill: “The Com¬ 
mission’s examination was conducted in the dis¬ 
charge of its duties under the Communications 
Act. Its employees completed their work in the 
telegraph offices on January 3, 1936. The coop¬ 
eration between the Commission’s employees and 
the Committee investigators was such as was nat¬ 
ural between men in the same room, inspecting the 
same telegrams under unchallenged, though sepa¬ 
rate, authoritv.” 

THE FEDERAL COMMUNICATIONS COMMISSION 

The brief of appellant is largely devoted to an 
attack upon the Federal Communications Commis¬ 
sion. With that we are not concerned. They are 
not a party to this appeal. By agreement between 
themselves and the plaintiff their phase of the case 
is held in abeyance pending the present appeal. 
The rights and obligations between Federal Com¬ 
munications Commission and plaintiff are prob- 

ablv clearly defined by law. 

* •/ •/ 
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THE PLAINTIFF’S POSITION UNDER THE CONSTITUTION 

We have attempted to show that the judiciary 
has no jurisdiction over a Senate Committee ap¬ 
pointed under the Constitutional powers of the 
Senate. In order that we may not appear to confess 
by failing to answer other contentions of the plain¬ 
tiff we shall take up briefly his major contentions. 

A. THE FIRST AMENDMENT 

The plaintiff contends that Congress has no 
power to “ inquire into the conduct of the business 
of the press.” He would extend the Constitutional 
prohibition of “abridgement” to any and all 
inquiries. 

The cases do not show any judicial construction 
to warrant the position taken by plaintiff. , The 
leading case is Near vs. Minnesota, 283 U. S. 697. 
Chief Justice Hughes makes an exhaustive analy¬ 
sis of the amendment. His conclusions in part are 
as follows: “Liberty of speech, and of the press, is 
not an absolute right, and the state may punish its 
abuse” (pg. 708). “In determining the extent of 
the constitutional protection, it has been generally, 
if not universally, considered that it is the chief 

i 

purpose of the guaranty to prevent previous re¬ 
straints upon publication” (pg. 713). “This Court 
said, in Patterson v. Colorado, 205 U. S. 454, 462: 
‘In the first place, the main purpose of such con¬ 
stitutional provisions is “to prevent all such pre- 
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vious restraints upon publications as had been 
practiced by other governments”, and they do not 
prevent the subsequent punishment of such as may 
be deemed contrary to the public welfare. Com¬ 
mon u'ealth v. Standing, 3 Pick. 304, 313, 314; Res- 
publica v. Osteoid, 1 Dallas 319, 325. The prelimi- 
narv freedom extends as well to the false as to the 
true; the subsequent punishment may extend as 
well to the true as to the false. This was the law of 
criminal libel apart from statute in most cases, if 
not in all. Commonwealth v. Blanding, ubi sup.; 
4 Bl. Com. 150’ ” (pg. 714). “But it is recognized 
that punishment for the abuse of the liberty ac¬ 
corded to the press is essential to the protection of 
the public, and that the common law rules that sub¬ 
ject the libeler to responsibility for the public of¬ 
fense, as well as for the private injury, are not abol¬ 
ished by the protection extended in our constitu¬ 
tions (id. pp. 8S3, 884). The law of criminal libel 
rests upon that secure foundation. There is also 
the conceded authority of courts to punish for con¬ 
tempt when publications directly tend to prevent 
the proper discharge of judicial functions. Pat¬ 
terson v. Colorado, supra; Toledo Newspaper Co. 
v. United States, 247 U. S. 402, 419” (pg. 715). 
“That is undoubtedly true; the protection even as 
to previous restraint is not absolutely unlimited.” 
“The exceptional nature of its limitations places 
in a strong light the general conception that liberty 
of the press, historically considered and taken up 
by the Federal Constitution, has meant, princi- 



pally, although not exclusively, immunity from 
previous restraints or censorship” (pg. 716). 

j 

The holding in the Near case is approved by the 
Supreme Court in Gr os jean vs. American Press 
Co., 297 U. S. 233. This opinion gives the basic 
ideas underlying the First Amendment: “Liberty 
of the press within the meaning of the constitu¬ 
tional provision, it was broadly said (p. 716), 
meant ‘principally although not exclusively, im¬ 
munity from previous restraints or (from) censor¬ 
ship.’ ” “Judge Cooley has laid down the test to 
be applied—‘The evils to be prevented were not 
the censorship of the press merely, but any action 
of the government by means of wdiich it might pre¬ 
vent such free and general discussion of public 
matters as seems absolutely essential to prepare 
the people for an intelligent exercise of their rights 
as citizens.’ 2 Cooley's Constitutional Limited 
tions, 8th ed., p. 886” (pg. 249, 250). 

Freedom of the press is patently not an absolute 
and unqualified freedom. The executive has been 
upheld in barring newspapers from the mails, 
U. S. ex rel. Milwaukee Social Democratic Publish¬ 
ing Co. vs. Burleson (255 U. S. 407). The judi¬ 
ciary has been upheld in punishing for contempt a 
newspaper that interfered with the functioning of 
the courts, Toledo Newspaper Co. vs. United States 
(247 U. S. 402). If the press is not absolutely 
privileged against action by two of the great 
branches of Government why should it be so as 
to the third branch? It is just as important to the 
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Congress as it is to the Courts to be free of im- 
proper or unlawful interference. 

The first amendment was framed in order that 
the people might have full knowledge of what their 
public officials were doing. The primary consid¬ 
eration was the people. The protection of the 
press was incidental and derivative. If the pur¬ 
pose was to inform the people about their govern¬ 
mental affairs so that thev could let their voice be 

%/ 

heard by their representatives that purpose fails 
unless the truth flows in a complete circuit. 
Knowledge of official conduct flowing to the people 
and the opinion and voice of the people flowing 
back to the official. 

The will of the people is thwarted when their 
representatives are misled as to that will. If the 
great majority of men and women want a measure 
killed, it is a perversion of public opinion for the 
press to “ballv-hoo" and create the exact opposite 
in the minds of the lawmakers. The man who 
would attempt to justify fake telegrams in the 
names of nonexistent constituents has vet to 
appear. * 

If the people have a natural right to know' what 
their lawmakers do, then by the same token the law¬ 
makers have an equal right to know what the peo¬ 
ple think of what they do. 

The idea underlying our Constitution is that the 
Government derives its power from the people. 
The channels of communication between the gov¬ 
ernment and the people, both to and from, are vital 
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to the existence of liberty and the perpetuity of 
our government. It seems to me absurd for those 
who are mere message bearers to claim superiority 
over those from whom they derive their qualified 
privilege and whose interests they are supposed to 
serve. 

Having been given a qualified freedom, the plain¬ 
tiff claims unlimited freedom. If publishers are 
above the lawmaking power they can become ip re¬ 
ality the rulers of America. If their business can 
not be touched upon by a Congressional investiga¬ 
tion they can thwart justice, hinder legislation, and 
interfere with the administration of the people's 
business without danger of personal responsibility. 
Such a power would multiply from day to day in 
geometrical progression. A qualified freedom to 
serve the people would become an absolute right to 
defeat their highest purposes. 

The only absolute freedom of speech guaranteed 
by the Constitution is given to Congressmen and 
Senators. And now the recipient of a qualified 
freedom seeks by injunction to arrogate to himself 
an absolute freedom in derogation of the only con¬ 
stitutional grantee of such privilege. It is a truism 
that the qualified is inferior to the absolute. 
Whenever the two clash, in law as in nature,! the 
lesser force is overcome by the greater. 

If a publisher can censor committee speeches by 
judicial process, he can become the supreme law¬ 
making power. If he can control committee ac¬ 
tion, he can control all Senatorial action. Those 


64 


given a privilege of telling what lawmakers are 
doing can thereafter say what the law-makers 
shall do. 

IVTH AMENDMENT 

The plaintiff is not within the protection of the 
IVth amendment. The telegrams copied were not 
his property. They belonged to the telegraph com¬ 
panies. If the plaintiff had brought detinue or 
replevin to get those messages, he would have failed 
in his action. Under the law the telegraph com¬ 
panies were required to keep them. 

The plaintiff had neither possession nor the right 
of possession. The copying constituted no invasion 
of his property nor trespass upon his possession. 
The work of copying was not done upon his 
premises. If anybody had cause of complaint 
under the IVth amendment, it was the telegraph 
company. The company, or companies, made no 
refusal. They lodged no complaint. At most they 
are said to have expressed a reluctance. 

We have not attempted to gather all the decisions 
on this point. It seems to us that the following 
quotations sufficiently elucidate the reasoning on 
the subject. 

Judge Wooley, in Guckenheimer <£ Bros. vs. 
U. S., 3 Fed. (2) 786, writing for the Third Cir¬ 
cuit, says, at 789: “Next, it is clear that a ques¬ 
tion of the lawfulness of a seizure can be raised 
only by one whose rights have been invaded. Cer¬ 
tainly such a seizure, if unlawful, could not affect 
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the constitutional rights of defendants whose prop¬ 
erty had not been seized or the privacy of whose 
homes had not been disturbed; nor could thev claim 
for themselves the benefits of the Fourth Amend¬ 
ment when its violation, if any, was with reference 
to the rights of another. Remus v. United States 
(C. 0. A.), 291 F. 501, 510, 511. It follows, there¬ 
fore, that the question of the admissibility of the 
evidence based on an alleged unlawful search and 
seizure does not extend to the personal defendants 
but embraces only the corporation whose property 
was taken” (pg. 789). 

The same learned judge considered the IVth 
Amendment again in Newingham vs. U. S., 4 Fed. 
(2nd) 490: “First, discriminating between papers 
which belonged to the corporation and papers 
which belonged to the defendants, we hold, under 
our ruling in Ghickenheimer & Brothers Company 
v. United States, 3 F. (2d) 786, that the defendants 
cannot avail themselves of irregularities or^ in¬ 


firmities in a search and seizure of papers belong¬ 
ing to another. As to their own papers, it is clear 
that the defendants had abandoned them and that 
they were not obtained by an invasion of their 
homes or of their office and therefore they were 
not obtained bv a search and seizure of the char- 
acter forbidden by the constitutional amendment” 
(pg. 493). | 

The holding of the VUIth Circuit in Graham 
vs. U. S ., 15 Fed. (2d) 740, seems in point: “If 
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Graham was in a position to urge the objections 
made to this search warrant, we might be com¬ 
pelled to sustain them. They cannot, however, 
be availed of by this defendant. The buildings 
searched belonged to, and were under the control 
of, his father. The narcotics seized were not in 
young Graham ? s possession, and at no time has he 

made anv claim thereto. Thev were hidden in a 
* * 

shack occupied by the father, separate and apart 
from that occupied by the son. The guaranty of 
the Fourth Amendment to the Constitution against 
unreasonable search and seizure is a personal right 
or privilege, that can only be availed of by the 
owner or claimant of the property subjected to 
unreasonable search and seizure. See Rosenberg 
v. U. S. (C. C. A. 8th Cir.), 15 F. (2d) 179; Gold¬ 
berg Case (C. C. A.), 297 F. 98; Chicco v. U. S . 
(C. C. A.), 284 F. 434” (pg. 742). 

In Kelley vs. U. S ., 61 Fed. (2nd) 843, the rule 
is thus summarized: 4 ‘The question seems well set¬ 
tled in this circuit that one who is not the owner, 
lessee, or lawful occupant of the premises searched 
cannot raise the question under the Fourth 
Amendment of unlawful search and seizure. To 
the same effect in other circuits; Armstrong v. 
United States (C. C. A. 9), 16 F. (2d) 62; Coon v. 
United States (C. C. A. 10), 36 F. (2d) 164; 
United States v. Messina (C. C. A. 2), 36 F. (2d) 
699; Patterson v. United States (C. C. A. 9), 31 
F. (2d) 737; Nixon v. United States (C. C. A. 9), 
36 F. (2d) 316” (pg. 846). 


67 


The personal nature of the immunity granted 
by the IVth Amendment is disclosed in Safarik vs. 
U. S., 62 Fed. (2nd) 892: 4 ‘Immunity from unrea¬ 
sonable search and seizure is a personal right, and 
it was no concern of defendants that the govern¬ 
ment agents were trespassing upon the property of 
some other person” (pg. 895). 

The allegation that the information contained in 
the messages was the property of the plaintiff does 
not bring him within the IVth Amendment. That 
information is an intangible thing. The Supreme 
Court of the United States has held the IVth 
Amendment applies to tangibles. See Ohnstead 
vs. U. S., 277 U. S. 438 at 464 and 466. 

FIFTH AMENDMENT 

In view of the above observations it is believed 
the Fifth Amendment has no application to the 
plaintiff ? s situation. That amendment establishes 
a privilege against producing evidence and not 
against the production of evidence. In other 

i 

words, it is personal. A person can not be re¬ 
quired to produce evidence. He has no right 
thereby to prevent its production by third persons. 
The holding of the Supreme Court of the United 
States in Johnson vs. United States (288 U. S. 
458) is in these words: “A party is privileged from 
producing the evidence but not from its produc¬ 
tion.” (See also Bier vs. Banton (262 U. S. 147) ; 
Ex parte Fuller (262 U. S. 91).) It is respectfully 
.submitted that no just right to invoke either the 
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First, Fourth, or Fifth Amendments has been as¬ 
serted by the 1 plaintiff. Thev do not afford the 
protection or high prerogative right claimed by 
him. Their provisions, and the decisions constru¬ 
ing them, make the claim of plaintiff untenable 
and unfounded. 

It should be borne in mind that the process of 
legislation is not a proceeding against the indi¬ 
vidual plaintiff. The legislative action does not 
single him out from the national populace. The 
laws when passed will be general, not personal. 
The legislative process is not like a court action 
in which the opposing party is making some attack 
on an immediate personal right of a defendant who 
has been given an essentially personal defense 
against the methods of obtaining and using evi¬ 
dence against him. 

TELEGRAMS ARE NOT PRIVILEGED AGAINST THE COURTS 

OR THE CONGRESS 

The Communications Act expressly provides 
for disclosure by the telegraph companies “in re¬ 
sponse to a subpoena issued by a court of compe¬ 
tent jurisdiction, or on demand of other lawful 
authority ” Sec. 605 (47 U. S. C. A.). 

Prior to the passage of that act the courts had 
been requiring companies to bring them in. Mr. 
Jones, in his work on Telegraph and Telephone 
Companies, 2nd edition, summarizes the history of 
the question of telegraphic privilege: “It has been 
a very mooted question whether a message in the 
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hands of the telegraph company was a privileged 
communication. It was held in England, before 
the government got control of these companies, 
that it was not; since that time the earlier cases 
held that they were privileged communications, 
but the latter decisions hold them not to be priv¬ 
ileged. This question has been more thoroughly 
discussed in the courts of our country, and it has 
been very generally held that such communications 
were not privileged'’ (pg. 917). 44 If, then, com¬ 

munications sent by means of telegraphy were al¬ 
lowed to be privileged communications, many crim¬ 
inal acts would be consummated bv means of these 

* 

companies. The criminal would communicate the 
news concerning his crime, knowing at the time 
that the company could not divulge the same” (pg. 
919). i 

As notes to the text Jones gives two classic utter¬ 
ances : 44 In State v. Litchfield, 58 Me. 269, the court 
said: 4 Nor can telegraphic communications be 
deemed anv more confidential than any other com- 
munications. They are not to be protected to aid 
the robber or assassin in the consummation of their 
felonies, or to facilitate their escape after the crime 
has been committed. Telegraphic companies can¬ 
not rightfully claim that the messages of rogues 
and criminals, which they may innocently or igno¬ 
rantly transmit, should be withheld whenever the 
cause of justice renders their production neces¬ 
sary’.” 44 In Henisler v. Freedman, 2 Pars. Eq. 
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Cas. (Pa.) 274, it is said in ordering the production 
of a telegram: ‘The telegraph may be used with 
the most absolute security for purposes destructive 
to the well-being of society, a state of things ren¬ 
dering its usefulness at least questionable. The 
correspondence of the traitor, the murderer, the 
robber, and the swindler, bv means of which their 

7 7 •/ 

crimes and frauds could be the more readilv ac- 

* 

complished and their detection and punishment 
avoided, would become things so sacred that they 
could never become accessible to public justice, 
however deep might be the public interest involved 
in their production \ ?? 

It has been the practice of Congressional Inves- 

j 

tigating Committees to require the production of 
telegrams. Instances are cited under Point 17, 
page 12, supra. 

Judicial and Legislative history refute any claim 
for the inviolability of telegrams. Thev are onlv 
protected against improper disclosure. Disclosure 
on demand of a Senate Committee is not improper. 

CONCLUSION 

The fact that the courts issue writs of habeas 
corpus at the instance of those held in restraint by 
legislative action is no authority for issuing in¬ 
junctions to restrain legislative action. The dif¬ 
ference is a matter of Constitutional provision. 
The mandate of the Constitution is “The privilege 
of the Writ of Habeas Corpus shall not be sus¬ 
pended” (Art. 1, See. 9, Cl. 2). The duty is there- 
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by placed upon the courts to hear and determine 
the merits of the return made to the writ. Other¬ 
wise the provision would be utterly vain. 

There is no Constitutional provision requiring 
the courts to issue writs of injunction. Such writs 
are judicial in their origin. They are issued in 

the discretion of the chancellor after carefullv bal- 

! 

ancing the contending factors and considerations 
of convenience. And all questions of jurisdiction 
aside the balance would not swing for the plaintiff 
in this case. 

To grant a writ of Habeas Corpus is not to vio¬ 
late but to observe the provisions of the Constitu¬ 
tion. The instrument which provided for the sep¬ 
aration of powers in those things essential to equal 
and independent existence provided expressly for 
a check and balance where a citizen is restrained 
of his liberty. 

We conclude with the observations that: 

(1) No jurisdiction over the Senate is given to 
the judiciary. 

(2) The bill does not show plaintiff to be in a 
position to raise either the 1st, IVth, or Vth 
amendment as a shield. 

(3) The bill is without precedent. To para¬ 
phrase the language of the present Chief Justice 
in the Isiear case: “The fact that for approxi¬ 
mately one hundred and fifty years there has been 
an entire absence of attempts to impose previous 
restraints upon Congressional legislation is signifi¬ 
cant of the deep seated conviction that such in - 
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junctions would violate constitutional right’' (pg. 


718). 

Wherefore it is respectfully submitted the de¬ 
cree of the court below should be affirmed. 
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I hereby certify that I have served a copy of the 
foregoing brief and argument on Elisha Hanson, 
Esquire, one of counsel of record for appellant, 
this 29th day of September 1936. /- 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1936 


No. —, General Calendar 


William Randolph Hearst, appellant 

v. 

Hugo L. Black et al., as Special Committee of 
the United States Senate, appellees 

MOTION TO DISMISS APPELLANT’S GENERAL APPEAL 

To the Honorable Court of Appeals of the United 
States for the District of Columbia and the 
Honorable Judges Thereof: 

I have heretofore entered a special and limited 
appearance, for the sole purpose of objecting to the 
jurisdiction of the Court, in behalf of Hugo L. 
Black, Sherman Minton, Lewis B. Schwellenbaeh r 
Lynn J. Frazier, and Ernest W. Gibson, charged as 
defendants as members of a Special Committee of 
the United States Senate. That special and lim¬ 
ited appearance I do not waive but expressly re¬ 
serve. Under that appearance I move in behalf of 
said defendants as members of the Senate Commit- 
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(1) 
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tee a dismissal of the Appellant’s General Appeal 
upon an additional jurisdictional defect inherent 
in the order sought to be appealed from, to wit: 

This Court has no jurisdiction to entertain an 
appeal as against one defendant if the case is still 
pending and undisposed of in the Court below as to 
a co-defendant. 

In support of this motion I direct attention to 
the record, which shows that Aiming S. Prall, Irvin 
Stewart. Eugene 0. Svkes, Tliad H. Brown, Paul 
A. Walker, Norman S. Case, and George Henry 
Payne, as members of the Federal Communications 
Commission, were and are parties defendant to the 
bill (printed record, page 1) and to the order and 
decree of the learned Chief Justice retaining juris¬ 
diction over those defendants while disclaiming it 
as to the Senate Committee (printed record, pages 
62 and 64). 

The authorities upon which I rely for my con¬ 
tention that the order or decree is not final and 
will not support a general appeal are: 

Arnold vs. Guimarian and Co 263 U. S. 

427. 


Collins vs. Miller, 252 U. S. 364. 

Burnap vs. United States, 252 U. S. 512. 
Bank of Rondout vs. Smith, 156 U. S. 330. 
Hohorst vs. Hamburg-American Packet 
Company, 148 U. S. 262. 

Both vs. Mercantile Bank of Washington, 
41 District of Columbia ApjDeal Cases 293. 

Berkeley vs. Culley, 42 District of Co¬ 
lumbia Appeal Cases 140. 
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Van Senden et ah v. Wilkinson et ah, 64 
Fed. (2nd) 155 (62 Ap. D. C. 32). 

Bush vs. Leacli■, 22 Fed. (2nd) 296. 
j Heivitt v. Charles R. McCormick Lumber 


To the Honorable Elisha Hanson, Attorney of 
Record for Appellant : 

Notice is hereby given you that the foregoing 
motion#* will this day be filed in the office of the 
Clerk of the Court of Appeals of the United States 
for the District of Columbia, and that the same 
will be submitted on the authorities hereto at¬ 
tached and made a part hereof, unless oral argu¬ 
ment is desired bv vou or by the Court. If oral 
argument shall be called for, proper notice will be 


I, Elisha Hanson, Counsel of Record for the Ap¬ 
pellant, William Randolph Hearst, do hereby ac¬ 
cept service of the foregoing motions, authorities, 
and notice this-day of September 1936 l 

Attorney of Record, for 
William Randolph Hearst, Appellant. 

U. S. GOVERNMENT PRINTING OFFICE: 1936 


given vou of the time thereof. 


Attorney of/Record for Senate Committee \ 
under special and limited appearance 


Co^of Delaware et ah, 22 Fe^. (2 nd) 925 

teCommittee^^ 
under special and limited appearance 




